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UNITED STATES COURT OF APPEALS 
FOR THE SECOrm CIRCUIT 


’WESTERN UNION INTERNATIONAL, INC., ) 

) 

Petitioner, ) 

) 

-against- ) 

) 

THE FEDERAL COMMUNICATIONS COMMISSION ) 
and THE UNITED STATES OF AMERICA, ) 

) 

Respondents. ) 

) 


Docket No. / S * '4 I 


PETITION FOR REVIEW 


Western Union International, Inc. hereby petitions chis 
Court for review of the Memorandum Opinion and Order of the Federal 
Communications Commission ("FCC") released June 23, 1975, a copy of 
which is attached hereto as Exhibit A. 

I. The Nature of the Agency Proceedings 
as to Which Review is Sought. _ 

The Memorandum Opinion and Order of the FCC of which re¬ 
view is sought (a) reversed a determination by the Chief of the 
Common Carrier Bureau of the FCC (Exhibit B hereto) that Section 
of the Federal Communications Act, 47 U.S.C. § 222, prohibits The 
Western Union Telegraph Company from providing mailgram service be- 
the United States Mainland and the State of Hawaii; (b) di- 


tweer. 






rected the Chief of the Common Carrier Bureau to accept for filing 
the application by The Western Union Telegraph Company for authority 
to provide ma lgram service between the United States Mainland and 
the State of Hawaii; and (c) dismissed and denied the opposition by 
Western Union International, inc. and RCA Global Communications, 

Inc. to the application by The Western Union Telegraph Company for 
review by the FCC of the action taken by the Chief of the Common 
Carrier Bureau. 

II. The Facts on Which Venue is Based '. 

The venue of the Court is based upon the provisions of 
28 U.S.C. § 2343. Western Union International, inc. has its prin¬ 
cipal place or business at One wui Plaza, dew York, wew York. 

III . The Grounds on Which Relief is Sought . 

Western Union International, inc. petitions for review of 
the Memorandum Opinion and Order of'the FCC on the ground that (a) 
as recognized in the FCC Memorandum Opinion and Order telegraph ser¬ 
vices provided between the United States Mainland and the State of 
Hawaii are -international" services for purposes of Section 222 of 
the Federal Communications Act, 47 U.S.C. § 222; (b) Section 222 
precludes the FCC from considering any application by The Western 
Union Telegraph Company for authorization to provide international 
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telegraph services between the United States Mainland and the State 
of Hawaii; and (c) the FCC therefore exceeded its powers in per¬ 
mitting The Western Union Telegraph Company to file an applet ..on 
for authorization to provide mailgram service between the Jnited 
States Mainland and the State of Hawaii; and (d) the FCC otherwi . 
erred in the determinations and orders recited in paragraph I above. 

IV. The Relief Prayed . 

Western Union International, Inc. prays for an order 

setting aside the June 23, 1975 Memorandum Opinion and Order of the 

FCC and enjoining the FCC from considering any application by The 

Western Union Telegraph Company for authority to provide mailgram 

service between the United States Mainland and the State of Hawaii. 

New York, New York 
July 2, 1975 

Respectfully submitted, 

STROOCK & STROOCK & LAVAN 

By 

(A Member of the Firm) 

Attorneys for Petitioner 
Western Union International, Inc. 

61 Broadway 

New York, New York 10006 
(212) 425-5200 
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List of Parties Who Were Permitted 
to Participate in the Proceedings 
Before the FCC Other Than Respondents. 

L. The Western Union Telegraph Company. 
2. RCA Global Communications, Inc. 
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Exhibit A to the Petition for Review 
is the Memorandum Opinion and Order 
of the Federal Communications Com¬ 
mission, released June 23, 1975, re¬ 
produced herein at pages A7-60. 


I 





Exhibit B to the Petition for Review 
is the decision of the Chief of the 
Common Carrier Bureau of the Federal 
Communications Commission, dated 
April 19, 1972, reproduced herein 
at pages A6I-70. 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION FCC 75-673 

Washington, D. C. 20554 35649 


In the Matter of ) 

) 

THE WESTERN UNION TELEGRAPH COMPANY j 

Application for Authority Pursuant ) 

to Section 214 of the Communications ) 

Act of 1934, as amended, to Lease and ) 
to Operate Facilities to Extend ) 

Mailgram Service Between the United ) 

States Mainland and Hawaii ) 

MEMORANDUM OPINION AND ORDER 

Adopted: June 11, 1975; Released: June 23, 1975. 

By the Commission: Commissioner Reid concurring and issuing 

a statement; 

Commissioner Hooks concurring in the 
result. 


1. The Commission is herein considering: 

(a) An application for Review of Action taken 
Pursuant to Delegated Authority filed by The Western Union 
Telegraph Company (WU) on May 19, 1972, requesting that the 
Commission, pursuant to Section 1.115 of our Rules and 
Regulations, review the determination made by the Chief, 
Common Carrier Bureau (Bureau) that WU is prohibited by 
Section 222 of the Communications Act of 1934, 47 U.S.C. §222 





(1971), from leasing and operating facilities to extend 
Mailgram service between the United States Mainland and 
Hawaii;!./ 

(b) An Opposition to WU's Application for Review 
(Opposition) filed by RCA Global Communications, Inc. (RCA) 
on June 26, 1972, urging that the Bureau was correct in its 
determination that Section 222 is an absolute bar to WU's 
engaging in any overseas telegraph operations; 

(c) A Petition for Waiver filed pursuant to 
Section 1.3 of the Commission's Rules and Regulations, 47 
C.F.R. §1.3 (1973), by Western Union International, Inc. 

(WUI) on June 26, 1972, requesting that the Commission 
waive the requirements set forth in Sections 1.115(f) and 
1.49 of its Rules; 

(d) A Petition of WUI to Dismiss or Deny (WU's) 
Application for Review (Petition) filed June 26, 1972, as¬ 
serting that as a matter of law, under Section 222, WU is 
precluded from providing international record services; 

1/ On April 4, 1972, WU filed an Application for Authority Pur¬ 
suant to Section 214 of the Communications Act to lease and 
operate facilities to extend Mailgram service between the 
United States and Hawaii. The Chief, Common Carrier Bureau, 
pursuant to Section 0.294 (now, 0.291) of the Commission's 
Rules and Regulations, 47 C.F.R. §0.294 (1973), determined 
that the FCC was unable to accept WU's application for filing 
because Section 222 prohibited the applicant as a matter of 
law from providing the proposed Mailgram service. Letter of 
Chief, Common Carrier Bureau dated April 19, 1972. 
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(e) A Reply by WU to the RCA Opposition and the 
WUI Petition to dismiss its Application for Review (Reply), 
filed July 25, 1972; 

(f) A Petition for Permission to File Additional 

& 

Pleadings, filed by WUI on August 11, 1972, requesting per¬ 
mission to file a pleading in response to WU's Reply; 

(g) Comments of WUI filed August 11, 1972, in 
response to the WU Reply dated July 25, 1972; 

(h) An Opposition to WUI's Petition for Permission 
to File an Additional Pleading filed on August 28, 1972 by 
WU; and 

(i) A Reply to WU's opposition to WUI's Petition 
for Permission to file an Additional Pleading, filed by WUI 
on September 6, 1972. 

Positions of the Parties 

2. In its Application for Review, WU requests the Com¬ 
mission to review and reverse the Bureau's determination that 

m 

Section 222 of the Communications Act prohibits WU from pro¬ 
viding Mailgram service between the United States Mainland 
and the State of Hawaii. WU 


argues that the Bureau incorrectly 
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interpreted the divestment requirement of Section 222(c)(2) 
too broadly as a pervasive restriction on the scope of WU's 
activities and that such an interpretation is not warranted 
by the language of the statute.2/ in support of its con¬ 
tention, WU advances two alternative arguments. First, WU 
argues that the Commission is empowered to authorize re-entry 
of WU into international telegraph operations. In support 
of this argument, WU asserts that the statute does not 
specifically state that WU is barred from any future inter¬ 
national telegraph operations; that if Congress had intended 
such a bar, it would have so stated. WU further claims that 
the Bureau misinterpreted the legislative history of the 
statute, and that a correct reading thereof supports its 
contention that WU may be authorized to provide such inter¬ 
national or overseas services as the Commission finds to be 
in the public interest. WU also argues that the divestment 


2/ Section 222(c)(2), the so-called "divestment clause," pro¬ 
vides in pertinent part that: 

Any proposed consolidation or merger of domestic 
telegraph carriers shall provide for the divest¬ 
ment of the international telegraph operations 
theretofore carried on by any party to the con¬ 
solidation or merger. . . . 

This legislation was enacted to permit WU to acquire its 
sole domestic competitor, Postal Telegraph Cable Company, 
and thereby achieve a monopoly position for domestic tele¬ 
graph operations. For a discussion of the legislative 
history, see the Appendix hereto. 
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requirement should be narrowly construed since it represents 
a restriction on its conduct of business and that public 
policy disfavors such restrictions. Finally, WU argues 
that, since exclusion is not mandated by the statutory 
language or the legislative history, a broad interpretation 
of the provision would unnecessarily frustrate the general 
regulatory policy of allowing regulatory agencies flexibility 
in dealing with problems under changing circumstances. Al¬ 
ternatively, WU argues that, assuming arguendo that the 
divestment clause does bar WU re-entry into the international 
or overseas operations of which it divested itself, that 
bar would apply only to those telegraph operations "there¬ 
tofore carried on. " 2 / WU contends that since Mailgram is a 
new service", which it did not provide at the time Section 
222 was enacted and which was not among the operations 
divested, we cannot validly interpret the divestment require¬ 
ment as a bar to authorizing WU to provide Mailgram inter¬ 
nationally, or to Hawaii. 

3. WU's request for review is opposed by RCA and WUI, 
which both urge the Commission to affirm the Bureau's action.—/ 

3/ See footnote 2, supra . 

4/ In connection with its Petition to Dismiss, WUI filed a 

request for waiver of the Rules relating to formal require¬ 
ments of pleadings. So that we can have the benefits of 
WUI's views, we grant the request for waiver and accept 
WUI's Petition for consideration herein. 









Essentially, the opponents challenge WU's assertion that the 
Commission is empowered to authorize WU re-entry into inter¬ 
national telegraph operations and argue that the only cor¬ 
rect interpretation of the divestment clause is as an 
absolute and permanent bar on any form of international or 
overseas telegraph operations by WU. Restriction to domestic 
telegraph operations is, they argue, the price WU had to pay 
for permission to merge with the Postal Telegraph Cable Co. 
(Postal). It points out that WU was not required to effect 
the merger, but voluntarily chose to do so, with knowledge 
of the divestment requirement. RCA and WUI argue that the 
absence of a time limit on the divestment requirement, con¬ 
trary to WU's position, indicates that Congress intended 
a permanent ban on WU international telegraph operations. 

Both opponents assert that it is clear from the legislative 
history that Congress intended WU permanently to be dis¬ 
qualified from competing with the International Record 
Carriers (IRC's) so long as it had a domestic telegraph 
monopoly which would enable it unfairly to favor its own inter¬ 
national operations. Since WU still has that monopoly, and 
is still able to favor itself to the detriment of the IRC's, 


l 
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the purposes prompting inclusion of the divestment require- 
remain valid and the bar on WU international opera* 
tions necessary. The opponents also challenge WU's alterna 
tive argument on the question of "new" telegraphic services 
Since they view Section 222 as a permanent bar on WU 
international operations, they claim that the "new 
service" distinction is without merit. They see no support 
in the statute or its legislative history for WU's inter¬ 
pretation of the statutory language "international tele¬ 
graph operations theretofore carried on." Assuming, 
however, that WU is correct, RCA arg^. ic that Mailgram in 
any event is not so different from traditional public 
message telegraph service (PMS) that it could reasonably 
be classified as a distinct service. RCA points out 
that mail delivery of telegrams has been provided for 
in carrier tariffs for many years. In conclusion, the 
opponents request that the Commission dismiss the WU 
Application for Review as unwarranted, or to affirm the 
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5/ 

Bureau's action. 


Discussion and Conclusions 


4. As disclosed by the pleadings herein, we are faced 
with the narrow legal question whether the Bureau correctly 
interpreted the divestment clause of Section 222(c)(2) as 
a permanent bar to WU international or overseas telegraph 
operations. In deciding this question we must, c1 course, 
bear in mind the totality of our responsibilities under 
the Communications Act and the requirements of the public 
interest, the touchstone standard of this Act. If we find 
Section 222 a bar, we must uphold the Bureau's refusal to 


5/ WU filed a reply to the oppositions reiterating the argu¬ 
ments in its Application for Review and asserting that 
neither WUI nor RCA had shown anything which disproved its 
arguments. WUI filed a request for permission to file an 
additional pleading in response to WU's Reply. This re¬ 
quest was opposed by WU and WUI filed comments on WUI's 
opposition. We believe that the complexity of the issues 
in this case call for a full exposition of the views of in¬ 
terested parties. Accordingly, we grant WUI's request for 
permission to file a special pleading. The only new argu¬ 
ment raised by WUI in this pleading is an attack on an 
argument in WU's reply that economic factors had coerced 
it into merging with Postal. Since our decision herein 
does not turn on the voluntariness of the merger, we do not 
have to resolve the dispute thus set forth in these pleadings. 
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accept WU's application for authority to provide Mailgram 
Service between the United States mainland and Hawaii. At 
the outset, it is clear that Hawaii is an international 
point for purposes of Section 222, despite the fact that 
it is a State. As we held in Telegraph Service with 
Hawaii, 28 F.C.C. 599 (1960), Congress, in drafting Section 
222, was concerned with the geographical location of service 
points, rather than with their political status in classifying 
them as domestic or international. Moreover, after Hawaii 
was admitted as a State, Congress amended the Act to provide 
that it continues to be an interna tional or overseas point 
for purposes of Section 222. See Section 222(a)(10) which 
excludes Hawaii from the term "Continental United States" 
as used in Section 222.§/ Further, it is clear that Mailgram 


£/ Public Law 86-624 (July 12, 1960). Prior to the amendment, 
the section defined "Continental United States" as "the 
several States and the District of Columbia." Section 
222(a)(6) defines "international telegraph operations" as 
acceptance, transmission, reception, and delivery of 
record communications by wire or radio which either 
originate or terminate at points outside the 
continental United States , Alaska, Canada, Saint- 
Pierre-Miquelon, Mexico and Newfoundland. . . . 
(emphasis added). 

By excluding Hawaii from the definition of continental 
United States, Congress indicated that record communica¬ 
tions between the United States Mainland and Hawaii were 
to be regarded as international rather than domestic. 
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is a record, as opposed to voice, service, and hence falls 
within the Section 222 definition of "telegraph operations."!/ 
Thus, a grant of WU's application for authority to provide 
Mailgram service to Hawaii would involve WU in international 
telegraph operations, and would represent the first time WU 
has engaged in such operations since divestment of its inter¬ 
national facilities in 1963. 

* 

5. RCA and WUI argue for a broad interpretation of 
the divestment clause which would impose an absolute and 
permanent ban on WU international telegraph operations, 
while WU seeks a narrow construction which would permit 
it to re-enter the international arena to a limited extent. 
While we have had occasion in the past to interpret the 
requirements of the divestment clause, we were there 
concerned with such matters as whether WU was required to 
effect divestment §/ or whether it could expand its 
historical services into areas not previously served. 2/ 

The precise issue raised by the instant pleadings; that is 

1/ Section 222(a)(5) defines "domestic telegraph operations" 
and Section 222(a)(6) defines "international telegraph 
operations." In both instances, the operative words are 
"record communications by wire or radio." 

8/ Western Union Telegraph Co., 25 F.C.C. 35 (1958). 

9/ Telegraph Service with Hawaii, 28 F.C.C. 599 (1960). 
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the effect ot the divestment clause on proposals to provide 
a service not covered by the express statutory language, 
presents a case of first impression. After careful review 
of all relevant matters, we find nothing in the statute or 
its legislative history which mandates a broad interpreta¬ 
tion of the divestment clause 'such as to disqualify WU 
from providing the proposed Mailgram service to Hawaii. 

From our reading of the statute and its legislative his¬ 
tory, we conclude that Congress in enacting Section 222 
did not intend to divide the communications market between 
international and domestic carriers. If it had, then cer- 
t*inly Section 222 would have applied to all carriers 
present and future, and not just WU. Rather, it simply 
was seeking to remedy the problems which were facing the 
troubled telegraph industry in 1943. The restrictions 
placed on the parties to the merger were ancillary to this 
main purpose. The restrictions, taken as a whole, were 
designed only to prevent abuses by WU which might flow 
from its position as the sole domestic entity with exten¬ 
sive public message operations in the continental United 
states. This Congress accomplished in essentially two 
ways: (1) the divestment clause in Section 222(c)(2); and 





(2) the imposition under Section 222(e)(1) of a formula 
to govern distribution by it among the IRC's of outbound 
international message telegrams pending divestment. In 
construing the divestment clause we must look to the in¬ 
tent of Congress in including it and effectuate that intent 
As we view Congressional intent, we do not believe that 
it requires a sweeping prohibition on WU internacional 
operations to prevent abuses. Moreover, we believe 
that the public interest would be best served by including 
WU among those who are being considered as potential 
suppliers of this type of service to Hawaii. Accordingly, 
for the reasons set forth below, we conclude that the 
Bureau's action was erroneous, and that WU's Application 
for Authority should be accepted for filing and considera¬ 
tion on the merits. iQ/ 

6. Under Section 1 of the Communications Act, we have 
an express duty to assure the people of the United States 
rapid and efficient communications services at reasonable 

10/ WUI also argues that Section 2.18 of the September 15, 
1960 Agreement between it and WU under which WUI 
acquired WU's international facilities and operations 
would bar WU from providing Mailgram service to Hawaii 
We have considered the language of the clause and 
do not construe it so. 
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charges. The rapid growth rate of WU's Mailgram service 
on the mainland suggests that the service is popular and 
that it is filling a need. Since its introduction in 1970, 

WU has steadily expanded the availability and flexibility 
of Mailgram service. For example, Mailgram service is 
presently available for messages inbound to the United States 
from Canada and WU is negotiating for an early introduc¬ 
tion of outbound service to Canada.il/ Also, WU offers 
both-way Mailgram service to Alaska through interconnection 
with RCA Alaska Communications, Inc. We believe that the 
people of Hawaii are entitled to the benefits of this •" 

service, and should not be deprived of the opportunity to 
have it provided by WU, in the event that we should deter¬ 
mine that WU's proposal is superior to other pending 
applications. Throughout the Communications Act, Congress 
has made clear that it was not imposing strict limitations 
on the power of the Commission. Rather it has stated 
broad legislative goals and given the Commission broad and 


11/ Under Section 222, service between the United States 

and Canada is considered domestic telegraph operations. 
47 U.S.C. See §222(a)(5) (1971). 
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and flexible powers to achieve those goals in the light of 
changing circumstances .—^ We see nothing in the legisla¬ 
tive history of the statute which requires us mechanic . ’ 

to disqualify WU from the chance to provide this service 
without considering the merits and benefits of its proposal. 
In the absence of an express statutory bar, we believe 
the public interest will be served by retaining maximum 
flexibility to decide the question of Mailgram service to 
Hawaii. 

7. We decide herein only that WU should have the 
opportunity to pursue its application before this Commission 
but do not pass on its merits. We note that in addition 
to the WU proposal, there are pending before us applications 
for authority to provide a service similar to Mailgram 
filed by RCA, ITT, WUI ("Telepost") , The Hawaiian Telephone 
Co. ("Mailgram") in connection with WU,—^ and the Domestic 
Satellite Corporation ("Lettergram"). There are both 


12 / See , e.g ., United States v. Southwestern Cable Co., 

392 U.S. 157 (1966), United States v. Storer Broad¬ 
casting Co., 351 U.S. 192 (1956), FCC v. RCA Communi¬ 
cations, Inc., 346 U.S. 86 (1953), FCC v. Pottsville 
Broadcasting Co., 309 U.S. 134 (1940). 

13/ At the time Hawaiian's application was filed, Hawaiian 

had an agreement with WU jointly to provide the service. 
Since that time, WU has indicated its desire to with¬ 
draw from the agreement. Hawaiian has stated that it 
wishes to pursue its application notwithstanding WU's 
desire to withdraw. 
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similarities and significant differences among these 
proposals. Thus, our action only permits WU's application 
to be considered along with the other applications. The 
decision as to which carrier or carriers shall be author¬ 
ized to provide this service to Hawaii will be made by sub¬ 
sequent order, after we have had an opportunity to consider 
which proposals best serve the public interest. 

8. With respect to Section 222, we have previously 
ruled in considering the domestic satellite applications of 
RCA and WUI that this Section applies only to record serv¬ 
ices of the nature "theretofore carried on by WU" at the 
time Section 222 was enacted in 1943, principally message 
telegraph service. See American Satellite Corporation , 

43 F.C.C. 2d 348, 353-354 (1973), RCA Global Communications , 
Inc., et al., 42 F.C.C. 2d 774, 780 (If . In our judg¬ 
ment, Mailgram service constitutes a new and distinctly 
different service from public message telegraph service of 
the kind Congress was contemplating in 1943. Eefore ampli¬ 
fying these views, we point out further that insofar as 
competition to the record carriers is concerned, any 
entity other than WU would be clearly eligible to seek 
entry in competition with the record carriers to provide 
this type of service to Hawaii. On the basis of the record 


r 



before us, we see no potential for abuses by WU of the type 
that concerned Congress in enacting the divestment clause. 

It might well be that in our subsequent review of the 
applications to provide Mailgram-like service to Hawaii, 
we will authorize only one carrier to provide that service. 
In view of the possibility of a single carrier, we would 
want all applications before us to consider. If, on the 
other hand, we authorize more than one carrier to provide 
service, we cannot assume that any competitor will act 
unfairly. However, if at any time it appears that such 
problems exist, we have ample authority under the Act to 
take necessary actions to rectify abuses short of a sweep¬ 
ing prohibition. In other words, we do not construe Section 
222 as affording the record carriers any umbrella protec¬ 
tion from competition found to be in the public interest 
on communications grounds. 

9. We turn now to our conclusion that Mailgram is a 
new service distinct from those offered in 1943. While 
Mailgram is clearly a record service, it has special charac¬ 
teristics that make it different from traditional services. 
In its Application for Review, WU characterizes Mailgram 
as "a new innovative service provided by WU under joint 
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arrangement with the United States Postal Service." The 
salient characteristics of Mailgram is that the delivery 
function is the responsibility of the Postal Service 
rather than WU as in the case of PMS. Essentially, Mail- 
gram may be classed as "electronic mail" which combines 
some aspects of a traditional telegram with those of mail 
into a hybrid form which is identical to neither. Opera¬ 
tionally, Mailgrams are accepted by WU on the Mainland by 
various means available for pick-up of PMS messages, in¬ 
cluding telephone (Centralized Telephone Bureau) , telex, 

. . 14/ 

TWX, tielme, over the counter, messenger, and facsimile.— 

The Mailgrams are then transmitted over telegraph company 

circuits to its computer switching center in Middletown, 

Virginia. At Middletown, the computer routes the Mailgrams 

over circuits specifically dedicated to Mailgram service 

to a preselected Post Office (called a Serving Post Office 

or SPO) serving the Zip Code area designated in the address. 


14/ Mailgrams, but not PMS, may also be filed by submission 
to WU of specially-prepared magnetic tapes and by 
direct computer transmission. 


4 
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At the SPO, the Mailgram message is received on a burster 
teleprinter supplied by WU which prints it on special paper. 

A Postal Service employee then inserts it into a special 
envelope and places it in the mails for delivery with the 
next regular mail delivery. According to WU, the service 
standard for Mailgram is next business-day delivery, al¬ 
though differences in time zones across the country raise 
the possibility of same-day delivery in some cases. 

10. As we noted above, the principal difference between 
Mailgrams and PMS is that Mailgrams are ultimately delivered 
by the Postal Service which, accordingly, bears total re¬ 
sponsibility for their delivery. WU merely accepts the 
originating customer's message and transmits it electronically 
to the SPO. The service is thus subject to the practices 
of the Postal Service while message telegrams are not. 

In the case of PMS, however, the customer is seeking rapid, 
reliable delivery of his message for which a written record 
is available. For a full-rate telegram, WU is obligated to 
make a first delivery attempt within five hours or receipt, 
or the customer is entitled to a refund of the charges.—^ 


15/ The standard for messages delivered by telephone or 
tieline (including telex and TWX) is two hours and 
five hours for messenger delivery. 
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Even for the Overnight Telegram (OT), which might be con¬ 
sidered more osely to resemble Mailgram, WU has full 
responsibility for delivery, a specified time in which to 
attempt delivery, and an obligation to refund charges if 
the standard is not met.—^ 


16/ While this class more closely resembles Mailgram service 
than does the full-rate telegram, there are differences 
here as well. An OT message is accepted for delivery 
"not earlier than the following morning." WU Tariff 
F.C.C. No. 255 at p. 25. An OT is not transmitted 
to the delivery office until all higher classes have 
been sent, while a Mailgram generally is transmitted 
instantaneously to the SPO. OT's are delivered by 
the various means used for a full-rate message — 
telephone, tieline, and messenger (upon payment of the 
$3.00 delivery charge) — while Mailgrams are delivered 
only by the Postal Service. Thus, OT's may be delivered 
on Sundays and holidays when there is no mail delivery. 
Further, in the rare cases where time •zone differ¬ 
ences permit, Mailgrams can be delivered on the same 
day they were filed while OT's cannot. WU is required 
to attempt delivery of OT's by 2:00 P.M. of the day 
following filing or refund the charges. Finally, the 
tariff charges for OT's are somewhat higher than those 
for some classes of Mailgrams ($4.00 for up to 100 
words for OT's, as opposed to $2.50 for a Mailgram of 
the same length) and the r.ame-to, address, and signa¬ 
ture are not counted as chargeable words in an OT. 

We conclude from these differences that OT's constitute 
a separate service from Mailgram. 
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11. In the case of Mailgrams, the Postal Service makes 

no guarantee as to the date or time of delivery, or even 

that delivery will occur, and does not provide for refunds 

17/ 

for non-delivery. The service typically features next 

business-day delivery, but the customer requiring positive 
delivery within a specified time cannot rely on this 
objective. Further, a significant portion of PMS traffic 
arises in connection with money orders and for this purpose 
Mailgrams are presently unsuitable. 

12. Acknowledging the basic differences in delivery 
methods and responsibilities, the charges for Mailgram 


17 / For the limited class of Mailgrams filed on magentic 
tape or by direct computer transmission, a certified 
delivery service analogous to certified mail is avail¬ 
able upon payment of an additional $.60 charge. 

Under this arrangement, the Postal Service will (1) 
obtain the signature of the addressee, or the person 
at the same address accepting delivery, on a form 
supplied by the Postal Service to certify delivery 
has been made, (2) obtain the recipient's signature 
on a separate Postal Service return receipt form, and 
(3) forward the receipt to WU for return to the 
sender. In the event the sender fails to receive the 
receipt within 30 days, WU's tariff provides that the 
sender's recourse is against the Postal Service dir¬ 
ectly in accordance with Postal Service procedures. 

The certified delivery feature is not available for 
Mailgrams filed over-the-counter or by telephone or 
tieline. See WU Tariff F.C.C. No. 260, pp. 7-8 
(Rule 4.2.6), 9.1-10 (Rules 4.3.13 and 4.3.14), 
and 19(Rule 5.6). 


4 
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and PMS respectively differ substantially both as to rate 
levels and as to pricing practices. The rates for a full- 
rate message telegram are significantly higher than those 
for a Mailgram. The basic charge for a full-rate telegram 
is $4.75 for a minimum of 15 words (with decreasing addi¬ 
tional charges for each word over 15) plus a supplemental 
charge of $3.00 where messenger delivery is specified. 

For domestic Mailgrams originated by telephone, tie-line, 
or over the counter, the charge is $2.50 for 100 words or 

less ($1.00 for each additional block of 100 words or less). 
For Mailgrams originated over telex or TWX, charges vary 
according to rate areas established by WU. Because the 
same minimum charge applies to any Mailgram of less than 
100 words, regardless of the actual number of chargeable 
words, the wordcount function is simplified or, in many 
cases, eliminated. In this connection, we note that for 
Mailgram, but nor for PMS, the name-to, address, and 
signature are classed as chargeable words.—^ 


18/ We note that PMS usage has been declining for many 

years. The IRC's argue that Mailgram has contributed 
to this decline. While this is no doubt true, the mere 
fact that for some users Mailgram provides a substitute 
for PMS, does not mean that it is identical therewith. 

The decline in PMS is also traceable in part to increased 
use of telex, TWX, leased-channel service, telephone, 
and even air mail. None of the IRC's have argued that 
these media are therefore the same as PMS. 
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13. There is attached as an Appendix a Memorandum 
setting forth the basis for our vi*jw that neither the terms 
nor the legislative history of Section 222 require the con¬ 
clusion that WU is statutorily barred from seeking auth¬ 
ority to provide Mailgram service to Hawaii. This Appendix 
also discusses various administrative precedents which some 
of the parties assert to be relevant. Upon consideration 
of all of the foregoing and the Appendix we conclude that 
the divestment clause of Section 222 is not bar to WU's 
providing Mailgram to Hawaii. We hold that WU's applica¬ 
tion to provide Mailgram service to Hawaii is acceptable 

19/ 

for filing and comparative consideration .— ( 


19/ On February 21, 1975, WU]. iiiled a request for oral 
argument before the Commission en banc to consider 
the general question whether WU is eligible under 
Section 222(a)(5) cf the Act to provide any inter¬ 
national telegraph services. Essentially, WUI asserts 
that such argument would be helpful to place "in 
clearer focus" the legal concepts in various pending 
Commission proceedings in which this general question 
is in issue. After reviewing WUI's arguments, we have 
determined to deny WUI 1 s request. WUI and the other 
IRC's have pleaded on numerous occasions their arguments 
as to the applicability of Section 222 to WU. There 
is presently before us an adequate record for decision 
and we do not believe that the requested oral argument 
will materially assist us. Accordingly, we hereby 
deny WUI's request for oral argument. See FCC v. WJR 
The Goodwill Station, Inc., 337 U.S. 265, 276 (1949); 
NLRB v. Allied Distributing Corp., 297 F.2d 629, 

680-681 (10th Cir., 1961). 
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14. Accordingly, IT IS ORDERED, Pursuant to Section 
1.115 of the Commission's Rules and Regulations, that the 
Application for Review of Action taken Pursuant to Delegated 
Authority filed by The Western Union Telegraph Company in 
the above-captioned proceeding is, to the extent provided 
for herein, GRANTED, but is otherwise DENIED in all respects; 
and that the Chief, Common Carrier Bureau is directed to 
accept for filing the Application for Authority to provide 
Mailgram Service to Hawaii filed on April 4, 1972 by The 
Western Union Telegraph Company. 

15. IT IS FURTHER ORDERED, That the Opposition to 
Application for Review of Action taken Pursuant to Dele¬ 
gated Authority filed by RCA Global Communications, Inc. 
and the Petition of Western Union International, Inc. to 
Dismiss or Deny Application for Review are hereby DENIED. 


♦FEDERAL COMMUNICATIONS COMMISSION 


Vincent J. Mullins 
Secretary 


*See attached concurring statement of Commissioner Reid. 
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APPENDIX 

MEMORANDUM ON SECTION 222 - ITS LEGISLATIVE HISTORY 
_ AND VARIOUS COMMISSION PRECEDENTS _ 

1. The "divestment" requirement underlying the 
present dispute is part of an overall legislative package 
in Section 222 which was added to the Act in ]943 to permit 
the merger of Western Union Telenraph Company (WU) and 
Postal Telegraph Cable Company (Postal). To place the 
matter in its proper perspective, it is necessary briefly 
to discuss the factual situation in which the divestment 
requirement arose. At the time Section 222 was being 
considered WU and Postal were the sole remaining domestic 
carriers providing nationwide public message telegraph 
service (PMS)After World War I, Postal experienced 
a long-term decline in its revenues until, by 1943, it 
appeared to be in danger of bankruptcy. WU also had 
experienced a steady decline in revenues, but was in a 


1 / The American Telephone and Telegraph Co. (AT&T), in 
addition to its telephone service, offered record 
services (TWX and telegraph-grade leased channel 
services). AT&T's revenues from its record services 
were sufficient in 1943 to make it the second largest 
domestic telegraph carrier (after WU). However, AT&T 
did not provide message telegraph service. 
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stronger financial position than Postal. Congress was 
concerned over the state of both the domestic and inter¬ 
national telegraph carriers and instituted a study of 
the industry to determine what should be done to guarantee 

that the nation would have a viable domestic telegraph 

2 / 

message service. Eventually, Congress settled on a 
merger of Postal and WU as the best means o^ accomplishing 
that goal. Therefore, Section 222 was enacted to remove 

the Section 314 prohibition on mergers of telegraph 

3/ 4/ 

carriers-- and allow a voluntary merger. - Because the 


2/ S. Res. 95, 76th Congress, 1st Session (1939). 

3/ Section 314 of the Act, 47 U.S.C. §314 (1970), provides 
that [N]o person engaged . . . in . . . transmitting 
and/or receiving for hire . . . communications or 
signals by radio . . . shall by purchase, lease, 
construction, or otherwise . . . acquire, own, control 
or operate any cable wire telegraph or telephone line 
or system between any place in any State ... of the 
United States . . . if . . . the purpose is and/or 
effect thereof may be to lessen competition .... 

4/ Congress was also concerned about the condition of the 
international record carriers (IRC's) and proposed 
legislation to permit them to merge as well. The 
provisions dealing with the international merger, 
however, were removed from che bill finally enacted 
as Section 222. 






resulting merger would create in WU a domestic message 
telegraph monopoly. Congress included several ancillary 
provisions designed to prevent or control abuses it 
feared could result from that monopoly. It was particularly 
concerned by the fact that in addition to its domestic 
business, WU was also engaged in extensive international 
telegraph operations (through its Cables Division) in 
competition with the international record carriers (IRC's). 
Because WU would be able to use its virtual monopoly on 
the domestic pick up and delivery of international message 
telegrams unfairly to favor its Cables Division, Congress 
included the Section 222(c)(2) requirement that after 
merger, WU should divest itself of the "international tele¬ 
graph operations" it "theretofore carried on," Congress 
also provided for a formula for division of international 
telegraph traffic picked up by WU among the international 

i 

record carriers. See Section 222(c)(1). Pursuant to 
the divestment requirement, WU eventually sold its inter¬ 
national operations to an independent entity that operates 
under the name Western Union International, Inc. (WUI). 

2. It is apparent from the statutory language that 
the divestment requirement does not impose upon WU an all- 
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emcompassing bar to future international or overseas 
operations. The operative language provides only that WU 
must divest itself of the international telegraph opera¬ 
tions in which it had "theretofore" engaged. The pertinent 
question, therefore, is whether the legisxative history 
reflects any intent not apparent in the statute on its 
face. RCA and WUI argue that there was a Congressional 
intent permanently to bar WU from international operations, 
as reflected in the legislative history.However, as we 
read the legislative history, there appears to be nothing 
to mandate such a conclusion. Upon consideration of the 
history discussed below, we are of the view that the divest¬ 
ment provision should be interpreted to apply only to the 
types of operations engaged in by WU at the time of the 
merger in 1943. Since Mailgram was not among such services, 
WU is not barred from being authorized to provide Hawaii 
Mailgram Service. 


5/ WUT states that the statutory phrase "international 

telegraph operations theretofore carried on is "merely 
descriptive of what was to be divested [by WU]." 

WUI, however, challenges WU's reading of that language 
and states that it "cannot reasonably be construed as 
conferring any rights upon WU to overturn the entire 
statutory scheme be re-entering or reacquiring inter¬ 
national operations." Petition of Western Union Inter¬ 
national, Inc. to T)ismiss or Deny Application for Review 
at p. 36. 







3. Essentially, WU argues in its Application for Review 


that the Commission was not deprived of discretion to 
authorize WU interi * . i operations.— WU finds support 

for this position in a recomme~ jtion ,"f the Senate Committee 
on Inter ^te Commerce for e bill to arthor’ze the tele¬ 
graph merger. The Committee recommended inter , alia that 
the legislation "empower the Federal Communications Com¬ 
mission eventually to require the merged domestic carrier 
to restrict itself solely to ’domestic' telegraph operations 
if found to be in the public interest . . . .^ WU 
argues that this recommend.ition was embodied in the divest¬ 
ment requirement and leaves the Commission the power to 
authorize those international operations it finds to be 
in the public interest. RCA disputes this view, however, 
and argues, along with WUI, that the mandatory language 
appearing in the present divestment clause does not give 
the Commission any discretion in this regard. We believe 


6/ WU Application for Review of Action Taken Pursuant to 
Delegated Authority at p. 11. 

7/ S. Rept. No. 769 at p. 25. The quoted language re¬ 
sulted from changes made by the full committee before 
submission of the report to the Senate. The original 
draft had provided the Commission be empowered "event¬ 
ually to permit the merged domestic carrier to restrict 
itself to 'domestic' telegraph operations . . . ." 
(Emphasis added). 



A35 


that both WU on the one hand, and RCA and WUI on the other, 
have misread the legislative history. 

4. The divestment clause in the present Section 222 
cannot be read in isolation. It is the result of many 
years of Congressional and Con ission inquiry into the 
problems of the telegraph industry and possible solutions 
*>r those problems. The question had been studied repeated¬ 
ly and the consensus was that a merger of Postal and WU, 
and a separate merger of the international carriers, was 
the most practicable solution to the problems of the in¬ 
dustry. -5/ The Commission had prepared two reports — 

9/ 

one in 1935— and a later one issued in two parts (1) on 
the domestic telegraph industry (1939) and (2) on the inter¬ 
national industry (1940) (collectively, the 1939 report).—/ 

» 

8/ See , e.g., Hearings on S. Res. 95, 76th Cong., 1st 
Sess. (Part 1), (1941) (1941 Hearings)5. 

9/ The text of this report may be found in the Hearings 
on S. Res. 95, 76th Cong., 1st Session, at pp. 13-21 
(1939 Hearings). £ 

10/ The 1939 (domestic) report is printed in the 1941 
hearings (Part 2) at pp. 394-450. The 1940 (inter- 
*• tional) report is printed at pp. 451-481. 
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In both of these reports the Commission recommended merger 
legislation. The 1935 report included a recommended draft 
bill to permit the merger, but that bill contained no pro¬ 
vision dealing with divestment of the WU international 
operations. See 1939 Hearings at pp. 14-15. Congress 
took no action on the proposal until 1939 when it instituted 
its own study of the industry and directed the Commission 
to submit a new report (1939 Report). The Commission 
recommended legislation which would (1) permit WU and 
Postal to merge, (2) permit the merged carrier to acquire 
AT&T’s TWX and telegraph leased channel services, (3) dis¬ 
continue the domestic telegraph operations of Mackay Radio 
-*-®l® 9 ^^ph Co. (now ITT WorldCom) and RCA (which the merged 
domestic carrier would be permitted to acquire); and (4) 
permit merger of the international carriers.—^ As is 
apparent from this proposal, the Commission was recommending 
a total restructuring of the United States communications 


1_1/ There was also a "minozity view" which differed from 
the majority proposal in that under the recommendation 
there should be separate mergers of radio telegraph 
and wire telegraph carriers, rather than one entity 
comprising both modes of transmission. Also, the minor¬ 
ity saw no need for the merged landline carrier to 
acquire the AT&T leased channel service. See 1941 
hearings (Part 1) at pp. 219-23. 
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industry into a domestic telegraph entity, a separate inter¬ 
national telegraph entity and one telephone entity operating 
in both the international and domestic spheres. It is 
interesting to note that neither in the 1939 Report nor in 
the amplifying testimony of Commissioners Fly and Craven—^ 
was there any explicit discussion of whether WU's then 
op®^^tion in both the international and domestic spheres 
would represent a problem if the restructuring proposal 
was to be implemented; nor was there any discussion of a 
divestment requirement.-^/ The Senate's Report on its 
1939 study (S. Rept. No. 769) did, however, make specific 
recommendations to deal with WU's dual domestic and inter- 


12/ Commissioner Lawrence Fly testified for the majority 
and Commissioner Craven for the minority in the 
hearings held in connection with the 1939 Senate study. 
See 1941 Hearings (Part 1) at pp. 4-27 (Fly) and pp. 218 
et seq . (Craven). 

i^./ A PP are ntly, the Commission looked at the question only 
in terms of concurrent international and domestic 
mergers. Presumably, if there were a separate inter¬ 
national merger, WU's Cables Division would be merged 
along with the other IRC's. Absent that merger, there 
appears to have been no consideration of a divestment 
requirement applicable solely to WU. 
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, , 14/ 

national operations .—' This is the language quoted by WU 
that the Commission be given discretionary power to restrict 
WU to domestic operations after the merger. From the 
legislative history two important themes are evident 
and should be emphasized. First, it is clear that in 


14/ S. Rept. No. 769 at p. 25 provided that 

1. [T]he Congress [should] approve an amendment to 

the Communications Act of 1934, permitting — 

(a) Domestic American telegraph carriers to 
merge; and 

(b) International American telegraph carriers to 
merge; but with 

(c) A proviso that there should be no merger 
between or common control of domestic and 
international communications carriers but 
permitting a merger of domestic carriers into 
one entity and international carriers into a 
second and entirely separate and distinct 
entity; and 

(d) The legislation should define "domestic" and 
"international" carriers and shall not prevent 
the inclusion of all existing operations cf 
any domestic carrier, which may be engaged 
partially in international telegraph com¬ 
munications, into the merged domestic enter¬ 
prise, and shall empower the Federal Communi¬ 
cations Commission eventually to require the 
merged domestic carrier to restrict itself 
solely to domestic telegraph operations if 
found to be in the public interest; and 

(e) There should be no requirement that the do¬ 
mestic or international mergers be carried 
out simultaneously or at all .... 
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proposing merger legislation Congress was intending a 
total restructuring of the industry along the lines of the 
Commission's recommendations and the legislation was to 
effect that purpose. However, no requirement for a single 
international entity was ultimately enacted. Second, with 
respect to WU’s international operations, it is clear that 
the senators were concerned that WU would get from the merger 
a domestic telegraph monopoly which would allow it unfairly 
to favor its own Cables Division. It was this potential 
for abuse that prompted inclusion of the provision empower¬ 
ing the Commission to restrict WU to the domestic sphere. 

As we read the legislative history, this was the dominant 
purpose underlying the statute and it is this purpose which 
we must bear in mind in interpreting the divestment clause. 

5. The Committee's recommendations were implemented 
in a draft bill S. 2445 which was introduced in 1941. That 
bill contained a divestment requirement (in the event of 
merger) substantially identical to the version finally 

Any proposed consolidation and merger of 
domestic telegraph carriers shell provide 
for the divestment by [WU] of the inter¬ 
national telegraph operations thereto fore 
carried on [by it] ... . 


enacted: 
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The bill did not, as the present Section 222 does, define 
any of the terms used in it. We therefore have no indica¬ 
tion of the meaning intended by the phrase "international 
telegraph operations theretofore carried on." We do have 
the statement of the bill's drafter, Senator McFarland, 
that it was intended "to reflect what is contained in Senate 
Rept. No. 769 . . ./ After hearings, the Committee 
reported a substitute bill S. 2598 whicl ?' o contained a 
divestment requirement, the operative words of which were 
also "international telegraph operations theretofore carried 
on." See S. Rept. No. 1490 at p. 1. The only discussion 
of the bill in S. Rept. No. 1490 is that the bill "provides 
for the divestment by the merged or consolidated domestic 
telegraph carrier of any international telegraph business 
it may carry on"i§/ and therefore sheds little light on 
the meaning to be given the phrase. The substitute bill 
limited the merger authorization to domestic telegraph 
carriers because of the objections of the defense agencies 

15/ Hearings on S. 2445, at pp. 6-7. Senator White, who 

helped McFarland draft the bill, agreed to McFarland's 
characterization. Id. at p. 7. 

16/ Id . at p. 9. 


I 
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that the disruption attendant upon an international merger 
would endanger the war effort. ±Z/ There is no discussion 
in the Committee report of the impact upon the overall 
restructuring of the industry from deletion of the inter¬ 
national merger provisions. Also, there was no discussion 
of its impact upon the provisions remaining in the bill. 
Rather, the provisions were simply deleted, s. 2598 passed 
the Senate and was sent to the House. The House Interstate 
and Foreign Commerce Committee reported, after hearings, a 
substitute bill— 7 which, inter alia , restored the inter¬ 
national merger provisions and included a requirement that 
the merged international carrier divest itself of any 
domestic telegraph operations.12/ The bill failed in the 

House for lack of a quorum and died when the Congress came 
to an end. 


17/ Id. at p. 8. 

18/ See H. Rept. No. 2664 at p. 2. 

19/ Before World War II, Mackay and RCA engaged in domestic 
radio telegraph operations. During the war, however, 
those operations were halted by the War Communications 
Board on the grounds that radio transmission presented 
too many problems of security and that the frequencies 
used were needed for the defense agencies. After the 
war, those operations were not started again. 



A42 


6. In the succeeding Congress, the matter came before 
the Senate again in S. 158. That bill was identical in all 
r levant respects to bill S. 2598 as passed by the Senate 
the year before. In reporting this bill to the Senate, the 
Committee, in S. Rept. No. 13, incorporated by reference 
the comments and analysis made in S. Rept. No. 1490 relating 
to S. 2598. S. Rept. No. 13 at p. 1. The bill passed the 
Senate and was sent to the House. In the House, the divest¬ 
ment clause was removed due to problems which the House 
believed would render such divestment impossible.—^ After 
passage in the House, the House and Senate versions were 
referred to a conference committee to work out the di.ffe.ences 
between them. The conference committee version of the bill, 

which is the present Section 222, did not provide for an inter 

, 21 / 
national merger and restored the WU divestment requirement. 


20/ The House report on this bill (H. Rept. No. 69) does not 
state the reason the provision was deleted, but we can 
assume that the remarks in H. Rept. No. 2664 (reporting 
S. 2598) are applicable to this matter. In H. Rept. 

No. 2664, the House Committee stated that the provision 
was deleted since it was felt the existence of the Anglo 
leases would prevent divestment. In 1943, WU held five 
99 year leases for transatlantic submarine cables from 
the Anglo-American Cable Co., Ltd. Provisions in the 
leases forbade assignment of the leases to anyone other 
than an assignee who also was assigned WU's domestic 
landline system. 


21/ See H. Rept. No. 142. 
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7. As was the case with its predecessors, the Con¬ 
ference Committee report sheds no light on the meaning to 

be given the phrase "international telegraph operations 

4 

theretofore carried on" and we must therefore assume that 
the phrase was intended to have the same meaning as it did 

in earlier versions of the language. Our only clue to the 

meaning of the phrase is the statement in S. Rept. No. 1490 
(reporting S. 2598) that the divestment clause "provides 
for the divestment by the merged or consolidated domestic 
telegraph carrier of any international telegraph business it 
may carry on." S. Rept. No. 1490 at p. 9. From this lan¬ 
guage it appears to us that the phrase in the divestment 
clause is no more than a descriptive phrase defining the 
operations which WU was to be required to divest in return 

for merger with Postal. In this we agree both with WU and 

with WUI. However, we disagree with both parties as to the 
significance of this language with respect to future WU 
international operations. 

8. Neither in -he statutory language nor in the legis¬ 
lative history is it clear that WU is forever barred from 

types of international operations or that, once divested 
of prior operations, WU was thereafter free to re-enter 
the same operations. Congress simply appears never to have 





A44 


addressed the question. This is not surprising considering 
the circumstances with which Congress was then dealing. 

The telegraph industry had been relatively static for many 
years; except for the persistent decline in revenues. 

Congress could not expect that teletypewriter exchange 
service (Telex and TWX) or leased channel services, which 
accounted for very minor portions of telegraph company 
revenues in the 1930's, would in later years become the 
dominant services and that the revenues therefrom would 
grow at such a tremendous rate. Rather, Congress was dealing 
with the industry ir its contemporary pattern. While Con¬ 
gress provided a comprehensive scheme covering the narrow 
situation before it, it gave no indication of an intent to 
legislate for future situations involving different technology 
and service patterns or to supersede other pertinent sections 
of the Act. In the absence of any provisions or discussion 
dealing with the situation presented by WU's Hawaii Mail- 
gram proposal, we must construe the provisions of Section 
222 in the light of the scheme of the Act as a whole, where 
Congress did set forth broad guidelines and gave us ample 
authority and discretion to dec.l with evolving circumstances. 
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9. To recapitulate, while we do not find the legisla¬ 
tive history to be of much help in construing the language 
the statute international telegraph operations there¬ 
tofore carried on" - it does appear that the fundamental 
purpose of the divestment requirement was to protect 
against abuses which could follow upon the merger as a 
result of WU's position as the sole domestic pick-up and 
delivery agent for PMS traffic in the United States. Con¬ 
gress feared that WU would be able to use its domestic 
monopoly position unfairly to favor its international Cables 
Division in competing with international carriers in pro¬ 
viding PMS service (which constituted virtually their entire 
business). since the international carriers in 1943 operated 
only in the gateway cities, they were dependent on WU for 
the bulk of the domestic pick-up and delivery of their PMS 
traffic. Thus, WU was in a position virtually to drive an 
international carrier or carriers out of business were it 
so inclined, it was in this context that Congress required 
WU to divest itself of its international operations and 
enacted the formula provisions. We agree with WUI and RCA 
that a construction of the divestment provision which would 
permit WU to re-enter the same international operations the 
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the day after it divested its prior operations would render 
the requirement meaningless and absurd. It makes no sense, 
in view of the purpose underlying the divestment clause, to 
require divestment if WU could re-enter international PMS 
operations in competition with the IRC's. However, we 
are not dealing there with a proposal for WU to provide PMS 
to Hawaii. After considering the policy of the divestment 
requirement, we conclude that the divestment clause required 
WU to divest itself of the international operations it was 
engaged in at the time of the merger, primarily PMS, and 
does not deprive this Commission of discretion to authorize 
WU to provide overseas points with new services that were 
not within the contemplation of Congress in 1943. 

10. Nor are prior decisions of this Commission relied 
upon by RCA and WUI contrary to the view announced herein. 
Both WUI and RCA urge that cur decision in Western Union 
Telegraph Co . (Divestment II), 25 F.C.C. 35 (1958), order 
set aside and remanded sub nom . Western Union Telegraph Co . 
v. United States , 267 F.2d 715 (D.C. Cir. 1959), requires 
WU forever to be limited to domestic operations. We do not 
agree with this conclusion. The divestment order in question 
was issued as the decision in Docket No. 10151. Pursuant 
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to the divestment requirement in Section 222(c)(2), the 
Commission's order approving the domestic telegraph merger. 
Appli cation f or Merger of Western Union and Postal Telegraph , 
10 F.C.C. 148 (1943) (Docket No. 6517), we ordered WU to 
divest itself of its operations within one year. Id. at 154. 
We recognized the difficulties represented by the Anglo 
lease and World War II and provided that WU could request 
extension of that time so long as it exercised the required 
due diligence in effecting divestment. Extensions of time 
were granted until 1952, when we instituted an inquiry 
(Docket No. 10151) to determine the nature and extent of 
WU s efforts to divest itself of the international operations, 
any impediments that existed thereto, and whether the Com¬ 
mission could or should prescribe a plan of divestment 
(or should modify the requirement in some way). Western 
U nion Telegraph Co . (Divestment I), Order released March 6, 
1952, quoted in 25 F.C.C. 35 at pp. 35-39. After hearings, 
we concluded that WU had not exercised due diligence in 
effecting divestment, 25 F.C.C., at 84, and directed it to 
file a plan of divestment within six months of the release 
of the order. Id. at p. 90.—^ The factual situation in 

22 / The Divestment II order was appealed by WU, Western 
Union Telegraph Co. v. United States, 267 F.2d 715 
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which that case arose was that eight years after the merger 
and our divestment order, WU was still operating its inter¬ 
national facilities without appearing to have made diligent 
efforts to comply with our order. Therefore, our basic 
concern was the discharge of our statutory duty to enforce 
the divestment requirement and whether WU could comply in 
view of its legal obligations. As we noted. Congress 
drafted the divestment requirement with full awareness of 
the Anglo lease and had concluded that it did not present 
an insurmountable obstacle. In ordering divestment, we 
concluded, therefore, only that Congress intended WU to 
divest itself and that WU was able and required to comply 
with that requirement. The case does not stand for the 
proposition that WU could never offer any form of inter¬ 
national services — the question simply was not at issue 
there. 


(D.C. Cir.) (1959). The court upheld the Commission's 
power to require WU to file a plan of divestment, but 
set aside our order and remanded the matter to the Com¬ 
mission because it felt we had exceeded our authority 
in requiring a plan by a date certain without regard 
to whether due diligence" could secure such a plan. 

The Commission could, said the Court, require WU to 
file a plan after due diligence had produced a viable 
one, or va could direct it to submit conditional plans 
by a date certain subject to agreement of lessor to 
an assignment of the leases without the landline 
system. 
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11. By the same token, Western Union Telegraph Co . 

(Divestment III), 30 F.C.C. 23? (1961) (Docket No. 6517), 
where we approved the divestment plan submitted pursuant to 
Docket No. 10151, does not hold that there is a permanent 
bar to any WU international operations. That case involved 
a proposal that WU acquire 250,000 shares of Class B stock 
in Western Union International, Inc. (the corporate name 
under which the American Securities Corp. would purchase and 
operate WU's international operations). We held that WU 
could not hold this stock consistent with the divestment 
requirement in Section 222 (c) (2), even though WU would not 
thereby have any influence on the new company since the 
Class B stock had no voting rights. Our decision turned 
not only on the requirement that WU divest itself of the 
operations it carried on in 1943, but also on the prohi¬ 
bition in Section 222(b)(1) on WU acquisition of any in¬ 
terest in an international telegraph carrier.— 7 As the 
stock plan would clearly result in WU's retention of a 
direct financial, if not a management, interest in its former 
international operations (thus not achieving the complete 

divestment called for by the statute) and would also amount 
H7 See 30 F.C.C. at 340-1. 
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to acquisition of an interest in an international telegraph 
carrier (in violation of the explicit language of Section 
222(b)(1)), the plan ran afoul of Congressional intent. 

In the present case, neither of these problems exist. WU 
proposes to provide Hawaii Mailgram without participation 
of any IRC and does not propose to use any facilities of 
which it divested itself. Thus, there is neither a re¬ 
tention of WU's prior interest in international operations 
nor acquisition of an interest in an .-international telegraph 
carrier. 24/ 

12. It bears noting that one of the objections to the 
stock plan was that it would complicate unduly, or possibly 
frustrate, the potential merger of the international 
telegraph carriers, authorization of which was then being 
considered in Congress with the active support of the 
Commission. We stated that the mandatory redemption 
feature of the Class B stock—would create severe problems 


24/ We note the stock plan in question in the Divestment III 
case provided that, as a separate transaction, WU could 
purchase the stock for $100,000. For this reason, the 
stock was not part of the consideration for its Cables 
Division but represented a separate acquisition of stock 

25/ The agreement stated that at any time in the event of 
dissolution, voluntary or otherwise, of WUI, Class B 
stockholders were to receive $10.00 per share from the 
assets of WUI available for distribution to stockholders 
and only after this had been paid in full could other 
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in the event of an international merger, no matter who held 
the stock, and could therefore frustrate the merger and 
the public interest benefits to be derived therefrom. As 
we have seen from the legislative history, the international 
merger was an integral part of what Congress hoped ultimately 
to achieve through Section 222. In view of all these con¬ 
siderations, the decision not to permit WU to own stock 
in WUI is based on reasons not applicable to the instant 
situation and that decision does not stand as a bar to 
consideration of WU's application. 

13. WUI also relies on our decision in Telegraph Service 
with Hawaii, 28 F.C.C. 599 (1960) (Docket No. 13188), to 
support its contention that WU is limited to domestic operations. 
After Hawaii's admission as a State, WU indicated that it desired 
for the first time to offer its traditional telegraph services 
between Hawaii and the United States Mainland. WU indicated that 
it desired to do so only as part of its domestic telegraph opera¬ 
tions and contended that Hawaii's admission as a State, had made 
it a domestic point. By Order released September 9, 1959, 

F.C.C. 59-916, we instituted an inquiry to determine 

what changes we should recommend Congress to make in the Act 

to deal with WU's proposal. The problem under consideration 

stockholders share in any remaining assets. The Class 
B stock was also subject to a redemption feature under 
which WUI could redeem the stock at any time for $10 
per share. See 30 F.C.C. at 339. 
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arose from the following facts: As enacted, Section 
222(a)(6) defined "international telegraph operations" as 
those between any point in the world and "the continental 
United States, Alaska, Canada, Saint Pierre-Miquelon, Mexico, 
and Newfoundland." The term "continental United States" 
was defined (Section 222 (a) (10)) as "the several States and 
the District of Columbia." In 1943, Hawaii (as a territory) 
was not part of the "continental United States ' and communi¬ 
cations between Hawaii and mainland fell within "inter¬ 
national telegraph operations." In view of these defini¬ 
tions, Hawaii's admission as a State would appear auto¬ 
matically to have changed Hawaii to a domestic point since 
it would now be within the definition of "continental 
United States." We were not convinced Congress had in¬ 
tended such an automatic change in the existing pattern of 
service and concluded that, if such a change were to be 
made, it should come about only after consideration of the 
impact on the public interest. Although WU characterized 
its proposal as expansion of its domestic telegraph opera¬ 
tions, we regarded it as actually involving international 
telegraph operationsWe concluded that, as used in 

26/ Indeed, WU had stated that it was uninterested in the 

proposed expansion if it would be considered part of its 
international operations which it was then under an 
order to divest at the earliest possible date. 
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Section 222, the distinction between international and 
domestic service points was drawn on geographical rather 
than political lines, and that Hawaii's change in political 

status was irrelevant for purposes of its status under the 
divestment clause.—^ 

14. Thus, if WU were authorized to serve Hawaii with 
its traditional services, that service would be included in 
its international operations and would be subject to our 
divestment order. Also, the Hawaii Service case stated 
that we would not recommend to Congress a change in the 
Act to permit Hawaii to be treated as a domestic point. 

28 F.C.C. at 616. Further, we determined to recommend 
changes which would make clear that Hawaii should not be 
treated as a domestic point for purposes of Section 222. 

In 1960, Congress adopted our recommendation and amended 


27/ We noted in that case that even when Hawaii was a 

territori^, communications between it and the mainland 
were interstate communications" under Section 3 of 
the Act for purposes of the Commission's jurisdiction. 
We concluded that the inconsistency between that 
designation and its treatment under Section 222 was 
significant and indicated an intention to base its 
classification on other than political considerations. 
See , 28 F.C.C. at 605. 
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the Act specifically to exclude Hawaii as within the con¬ 
tinental United States.—^ We reached our conclusion by 
looking to the policy which the distinction between inter¬ 
national and domestic operations was to serve. In connection 
with that policy we stated that 

[WU] carried on . . . oversea service [N.B., 
to points other than Hawaii prior to the 
adoption of Section 222] in competition with 
a number of other telegraph carriers which 
were primarily engaged in such oversea serv¬ 
ice. Since these latter carriers had only 
limited facilities for the collection of 
traffic from, and delivery of traffic to, 
the public on the U.S. Mainland, they were 
dependent on and had contractual arrange¬ 
ments with either Western Union o.. Postal 
Telegraph for the collection and delivery 
of their traffic at places they did not 
serve. 

12 . . . . 

Congress was concerned, among other things, 
that after such merger . . . [KU] would be 
able to favor either its own cable system or 
a particular oversea carrier, to the detri¬ 
ment of others with respect to pickup and 
delivery at mainland points not served 
by the limited facilities of such carriers. 

13. To prevent this, Congress determined 
that Western Union should divest itself of 
its oversea telegraph operations (that is. 


28/ On December 22, 1959 we had recommended that 

Section 222(a)(10) be changed to define continental 
United States as "The District of Columbia and the 
States of the Union except Hawaii." In the Hawaii 
Service case, we "reiterate[d] the aforementioned 
recommendation." 28 F.C.C., at 616 by Public Law 
86-264, 74 3tat. 411. See, 47 U.S.C. §222(a)(10) 
(1971). 
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in which it competed with these carriers), 
and further determined that Western Union 
should distribute equitably among these 
oversea carriers such traffic as was filed 
with it for deli’'"ry at points they served 
outside the U.S. '•ainland. 28 F.C.C. at 
602. 

15. In response to WU's argument that Hawaii's 
status had changed, we observed further that "as a con¬ 
sideration to its merger with Postal Telegraph, Western 
Union, as a domestic telegraph carrier must withdraw from 
comDetition with the international telegraph carriers to 
oversea Doints, whether they be foreign Doints or inter¬ 
state points under Section 3." 28 F.C.C., at 604. From 

this language, it is apparent that we were concerned in 
the Hawaii_§ervice case, as we are herein and as Congress 
was in enacting the divestment requirement, with the 
potential for abuse which WU's position both as the sole 
pickup and delivery agent for the IRC's and as one of 
their competitors. It is for this reason that we re¬ 
jected WU's proposal to serve Hawaii with PMS and other 
similar services and recommended changes to the Act which 
would preclude WU from offering competitive services to 
Hawaii. That holding, however, was limited to the par¬ 
ticular services involved in WU's proposal which were 
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being provided by the IRC's. Thus, we do not find onr 
holding there inconsistent wi*h our present interpretation. 

16. We are concerned here, however, with a new service 
which is not currently offered by any carrier between 
the mainland and Hawaii. We have competing applications 
in which all applicants, including WU, are equally situated; 
where the public interest may be be measured without 
regard to benefits or detriments attendant upon the 1943 
merger. Therefore, the concerns we expressed in the 
Hawaii Service case, supra ., do not speak to the present 
facts. It is not our function to shield the IRC's from 
competition. Our concern in this regard ’is to assure that 
all carriers act fairly toward the public and one another. 
This we can do within the broad powers given us by Con¬ 
gress to regulate in the public interest. We see no need 
in this matter to pronounce sweeping prohibitions on the 
activities of a carrier which are not mandated by the 
statute and which may be detrimental to the public interest. 

17. In conclusion, we point again to the precedents 
we consider most relevant to the present situation. Thus, 
in our domestic satellite authorizations we expressly held 
that Section 222 applies only to record services of the 






as; 


type offered oy WU in 1943, principally PM£ . Air.erican 
Satellite Corporation . 43 FCC 2d 3*8, 353 (1973), RCA 
Global Communications, Inc. , 42 FCC 2d 774, 780 (1973). 
Moreover, in our Second Report ar.d Orde r in Docket No. 

16495, 35 FCC 2d 844 (1972), which promulgated the 

policies governing domestic satellite operations, we de¬ 
termined that the rates and services between Hawaii and the 
mainland should be integrated into domestic rate patterns, 

35 F.C.C.2d at 857-858. We stated that in the event that 
the record carriers did not achieve satisfactory compliance 
with this requirement, we would consider authorizing 
the provision of these services by another carrier such as 
AT&T or GTE Satellite Corporation. Section 222 has no 
applicability to any domestic carrier other than WU and 
does not preclude competition to the IRC's in the pro¬ 
vision of Hawaii/Mainland service. This fact is significanc 
in considering the impact of the divestment clause. Had 
Congress intended to divide the telearaph industry into 
domestic and international spheres and to preclude a 
carrier trom operating in both spheres, it would have done 
so by a provision more tailored to achieve that goal than 
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the divestment clause. The fact that Section 222(c)(2) 
does not provide for the advent of new carriers, but deals 
only with the then international operations of one carrier 
sugqests that this was not Congress' intent. As we have 
said, Congress in enacting Section 222 was facing a specific 
situation and dealing with particular entities. The statute 
it enacted attempted to deal with only that situation. 
Congress did not attempt thereby to anticipate changing 
circumstances and the advent of new communications serv¬ 
ices; and it did not attempt to preclude the provision 
of such services by any carrier. 
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CONCURRING STATEMENT 
OF 

COMMISSIONER CHARLOTTE T. REID 

RE: Western Union's Application to Extend Mailgram Service 
to Hawaii 

The citizens of Hawaii are clearly entitled to Mail- 

gram service and I fullv agree with my colleaaues that 

this obviously attractive service should be forthcoming. 

But, in my opinion, the plain language of Section 222 

of the Act raises questions about the legality of Western 

Union providing such service to Hawaii. Hawaii, by the 

terms of Section 222 (a) (6) and (10), is excluded from the 

definition of domestic points. It also bothers me that 

Congress saw fit to amend Section 222(a)(10) to specifically 

except Hawaii from the definition of "continental United 

1 / 

States in 1960 (subsequent to the time Hawaii became 
a State). 

I realize that, as it pertains to Hawaii, the dis¬ 
tinction bety.een domestic and international services has 
become somewhat blurred. This is illustrated by our 
"domsat" decision as well as our decision allowing AT&T 
to provide alternate voice-data service to Hawaii. Never- 


1/ Pub. L. , Nn. 86-624, approved July 12, 1960. 
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theless, I would have opted for the more conservative 
route of removing any legal impediment to our action 
by amendment of Section 222 prior to acceptance of Western 
Union's application. I note that the Commission intends 
to ask Conoress to make this adjustment in the verv near 
future. 


* 
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FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON, D. C. 2 0554 __-- 

April 19, 1972 

IN REPLY REFER TO: 
9500 

The Western Union Telegraph Company 
7916 Westpark Drive 
McLean, Virginia 22101 

Attention: P. S. Schenk, Group Vice President 

R. W. stone. Assistant Vice President 

Gentlemen: 

1. I am writing with respect to your recent application, filed April 
4, 1972, requesting authority pursuant to Section 214 of the Communi¬ 
cations Act of 1934 to lease and operate facilities between the 48 
contiguous United States and the State of Hawaii for the purpose of 
extending The Western Union Telegraph Company (WUTC) MAILGRAM 

service to include the provision of MAILGRAM between the Mainland 
and Hawaii. 

2. As your application implicitly indicates, a threshold question 
to be determined prior to acceptance of such application for filing 
is whether WUTC may, as a matter of law under the provisions of 
Section 222 of the Communications Act of 1934, provide such service. 
For the reasons indicated below, it appears that such section does 
prohibit WUTC from engaging in such service, and we, therefore, are 
unable to accept such application for filing but will not return it 
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The Western Union Telegraph Company 2. 

Attention: P. S. Schenk, Group Vice President 

R. W. Stone, Assistant Vice President 

pending disposition on any timely filed petition for reconsideration 
by WUTC. This action is taken pursuant to authority delegated to 
the Chief, Common Carrier Bureau, by 47 C.F.R. § 0.294. 

3. We have carefully reviewed your arguments, set out at Pages 
5-8, inclusive, of the proposed application, that Section 222 
does not preclude WUTC from offering its proposed service, and they 
appear to be as follows: 

a. That Section 222 refers to international telegraph 
operations theretofore carried on by WUTC, but does not 
preclude it from ever again engaging in international 
telegraph operations; 

b. that MAILGRAM service is a new service, and not one 
"theretofore" carried on, and moreover will be provided 
by means of a medium - satellite - not in existence at the 
time Section 222 was enacted; 

c. that accepted principles of statutory construction provide 
for a narrow construction of a "flat prohibition"; 

d. that it would be unreasonable to assume that Congress 
intended to preclude WUTC from engaging in future types of 
international record service, irrespective of public benefit, 
since the Commission would have full authority under Section 
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The Western Union Telegraph Company 
Attention: P. S. Schenk, Group Vice President 

R. W. Stone, Assistant Vice President 


214 to disallow any such service it,did not believe to be 
in the public interest; 

e. that the proposed Second Report and Order recommended 
by the Bureau, and attached to the Commission's Memorandum 
Opinion and Order issued March 17, 1972 in Docket No. 16495 


is dispositive of this issue in favor of WUTC. 

4. Section 222 was added to the Act in 1943 to permit WUTC to acquire 
Postal Telegraph, which was in imminent financial danger of failure. 


As a condition to allowing this merger of domestic telegraph carriers. 
Section 222(c)(2) required that any party to the consolidation or 
merger must divest itself of "international telegraph operations 
theretofore carried on." Congress defined domestic and international 
telegraph operations solely on the basis of geographical rather than 
political delineation. (See Sections 222(a)(5) and 222(a)(6).) 

Section 222(a)(10), which defines "continental United States", was 
amended in 19601/ after the admission of Hawaii to statehood to 


preserve Hawaii's exclusion from the definition of continental United 
States. Thus communication between the Mainland and Hawaii remained 
classified for the purpose of Section 222 as "international operations" 

1 / Hawaii Omnibus Act § 36, 47 U.S.C. § 222 (a) (10) (1970). 
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The Western Union Telegraph Company 4 . 

Attention: P. S. Schenk, Group Vice President 

F. W. Stone, Assistant Vice President 

and specifically excluded Hawaii from inclusion under "domestic 
telegraph operations.'V2/ This amendment was necessary to maintain 
the status quo ; i.e., telegraph operations between the Mainland 
and Hawaii are international operations and WUTC is precluded from 
engaging in such operations, inasmuch as without such an amendment, 
it could reasonably be argued that Hawaii had, with its admission 
to statehood, become a part of "domestic telegraph operations" for 
purposes of Section 222. 

5. I nitially , we note that an examination of the legislative his- 
tory of the divestment requirement set out in Section 222(a)(2) leads 
to the conclusion that Congress did intend to preclude WUTC from 
engaging in future "international telegraph operations" as that term 
is defined in Section 222. Thus, in S. Rep. No. 13, 78th Cong., 

1st Session (1943), on S. 158 (which became Section 222), it was 
noted, at Page 4, that, as a result of a study of the telegraph 
industry conducted by the Senate Committee on Interstate Commerce, 
it was recommended that Congress approve an amendment to the 
Communications Act which "should define 'domestic' and 'inter¬ 
national' carriers. . . and shall empower the Federal Communica¬ 
tions Commission eventually to require the merged domestic carrier 

2/ See, H. R. Rep. No. 1564, 86 th Cong., 2d Sess. 3 (1960) which 
states: "In a few instances it has been found desirable. 
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The Western Union Telegraph Company 
Attention: P. S. Schenk, Group Vice President 

R. W. Stone, Assistant Vice President 


to restrict itself solely to domestic telegraph operations if found 
to be in the public interest ..." (Emphasis added.)3/ 

6 . In Docket No. 13188, In the Matter of Amendment of the Communi¬ 
c ations Act of 1934, as Amended, Relating to Telegraph Service with 
. .4/ 

Hawaii , WUTC alleged that it planned to offer telegraph message, 
telex, leased line, and money order services between the Mainland 


2 / (Cont'd) 

notwithstanding Hawaii's admission to statehood, to maintain 
existing arrangements in Hawaii or between Hawaii and the main¬ 
land which differ from those in or between the other states. 
These cases do not affect "the equal footing" doctrine, but grow 
out either of Hawaii's geographic location or_of historical 
developments which cannot be ignored; . . . /p/rovision is like¬ 
wise made . . . for maintenance (at least until the Federal 
Communications Commission reviews the matter thoroughly) of the 
treatment of telegraphic operations between the mainland and 
Hawaii as international rather than as domestic in character- 


For further discussion see pages 17-18 of the above-mentioned 
House Report. 

3 / S. 158, with one minor exception not germane to this inquiry, was 
identical to S. 2598 passed by the Senate in the 77th Congress, 

2d Session. Senate Bill 2598 was favorably reported by the House 
Interstate and Foreign Commerce Committee (H. Rpt. No. 2664) but 
was not acted upon in the House because of lack of a quorum. The 
Report (No. 1490) of the Senate Interstate Commerce Committee on 
Senate Bill 2598 is fully applicable to Senate Bill 148 and was 
therefore incorporated verbatim in Senate Report No. 13 on Senate 
Bill 158. 

4/ 28 F.C.C. 599 (1960). 
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The Western Union Telegraph Company 6. 

Attention: P. S. Schenk, Group Vice President 

R. W. Stone, Assistant Vice President 

and Hawaii and, therefore, requested that Section 222 be amended 

to permit it to serve Hawaii as part of its domestic telegraph 
5/ 

operation. Before we discuss the Commission's response to this 
request, it is appropriate to note an inconsistency in WUTC's 
advocacy in the instant application as compared with that followed 
in Docket No. 13188. WUTC argues that MAILGRAM is a new and 
innovative service which was not theretofore carried on prior to the 
merger of WUTC and Postal Telegraph and that, consequently, the 
scope of Section 222 would not encompass or preclude this service. 
The same argument could have been made for the provision of telex 
service between the Mainland and Hawaii in 1960, as telex was a 
new and innovative service which was first offered commercially, 
on a very limited scale, in the United States in 1958; telex would 
thus be a service not theretofore offered prior to the merger of 
WUTC and Postal Telegraph. However, WUTC apparently did not think 
this argument had merit in 1960 when it requested that Section 222 
be amended to allow them to provide telegraph services — including 
telex — between the Mainland and Hawaii. 


5/ Id. at 609. 
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The Western Union Telegraph Company 
Attention: P. S. Schenk, Group Vice President 

R. W. Stone, Assistant Vice President 

7. It is obvious from the instant application, that no matter how 
new and innovative MAILGRAM service may be. it is basically a 
telegraph service, inasmuch as the essential transmission will be 
performed by WUTC, with delivery by the Post Office at destination. 
Moreover, it is obvious that MAILGRAM service will be a serious 
contender for a portion of the present market for message 
telegraph services between the Mainland and Hawaii presently 
offered by the international record carriers individually or jointly 
with Western Union. There is nothing to preclude Western Union 
and one or more international record carriers from entering into 
arrangements similar to those now in effect with respect to message 
traffic for the rendition of MAILGRAM service to Hawaii. 

8 . in its May 11, i960 decision in Docket No. 13188, concerning 
telegraph service to Hawaii, the Commission stated: 

"We must conclude therefore that in Section 222 Congress 

intended that, as a condition to its merger with Postal 

Telegraph, Western Union, as a domestic telegraph carrier, 

musi withdraw from competition with the international 

telegraph carriers to overseas points, whether they be foreign 

6 / 

points or interstate points under Section 3. " 

17 28 F.C.C. 599, 604 (1960). 
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The Western Union Telegraph Company g 

Attention: P. S. Schenk, Group Vice President 

R. W. Stone, Assistant Vice President 

9. The Commission further concluded that: 

"Since service to any of these points / i. e., Hawaii, 

Puerto Rico, and the Virgin Islands/ is undoubtedly an 

international telegraph operation, we cannot order or 

permit Western Union to provide such service, no matter 

how urgent the public interest. if we find that the 

public interest requires that we should possess such 

power, the remedy is to ask Congress to amend Section 

7/ 

222 , not for us to misinterpret it." 

10. Insofar as WUTC quotes from the attachment to the Commission's 
recent decision in Docket No. 16495, it misunderstands the thrust 
of the intent of the language, which is revealed by a full reading 
of the context from which the cited language is taken. The question 
there being considered was whether WUTC was precluded by Section 222 
from owning an earth station in Hawaii as part of a domestic system 
since Section 222(a)(10) excludes Hawaii from the definition of 
"continental United States." WUTC failed to quote the following 

language, which appears in the same paragraph as the language it 
cites: 

7/ 3 £. at 605. 
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The Western Union Telegraph Company 
Attention: p. s. Schenk, Group Vice President 

R. W. Stone, Assistant Vice President 


"In the event we determine as a matter of policy that 

Hawaii should be included in a domestic system, there would 

seem to be no warrant for disqualifying Western Union alone 

from having any earth station interest there, particularly 

if the principal use of the earth station is for television 

program reception and other specialized services and Western 

Union is precluded from providing telegraph service between 

§/ 

CONUS and Hawaii." 

As we have noted above (Paragraph 7), the proposed MAILGRAM 
service is basically a telegraph service and, therefore, is covered 
by the last clause of the language above quoted. 

11. In summary, therefore, we conclude; 

a. The proposed service is an international telegraph 
service; 


b. Section 222 is intended to preclude WUTC from providing 
future international telegraph services, as well as those 
provided in 1943. in competition with the independent 
international telegraph carriers; and 


Commission Memorandum Opinion and Order, FCC 72-229 at 56-57 
37 Fed Reg. 5866, 5883 (1972). To the extent that the refer¬ 
enced language in the staff recommendation may lend itself to 
a construction that an offering of the subject service to Hawaii 
y Western Union is permissible under Section 222, the language 
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The Western Union Telegraph Company 10. 

Attention: p. S. Schenk, Group Vice President 

R. W. Stone, Assistant Vice President 


c. the Commission, therefore, has no authority to grant 
the instant application, even if it were considered in tue 
public interest, absent an amendment of Section 222 of the 
Communications Act. 


Sincerely yours. 


Bernard Strassburg 

Chief, Common Carrier Bureau 


8/ (Cont'd) 

in question should be amended to remove the basis for any such 
possible construction. 
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Be Tore the 

FLOlUAL COMMUNICATIONS COMM I S' I ON 
Washington, D. C. 20054 


In the Matter of 

TIIC WESTERN UNION TELEGRAPH COMPANY 

Application for Authority Pursuant to 
21/1 of t! ‘ c Communications Act 
ot 1934, as Amended, to Lease and to 
Operate Facilities to Extend HAILGRAM 
Service Between the United States 
Mainland and Hawaii. 




The Western Union Telegraph Company (Western Union) hereby 
applies for authority pursuant to Section 214 of the Communications 
Act of 1934, as amended (Communications Act), to lease and to 
operate f. ’Titles between the 48 contiguous United States and 
the District of Columbia (Mainland), on the one hand, and the 
State of Hawaii, on the other hand, for the purpose of extending 
its MAILGRAH Service to include the provision of MAILGRAMs be- 
tween the Mainland and Hawaii. 

Western Union's HAILGRAM Service is an innovative low 
cost record service furnished on an experimental basis since 
January 1, 1970 by Western Union under joint arrangements with 
the United States Postal Service (USPS). MAILGRAMs are 
accepted by Western Union and transmitted over its facilities 
to a high-capacity computer and thence to a teleprinter 
located in a designated Serving Post Office (SPO) near the 
addressee. At the SPO, MAILGRAMs are placed into special 
envelopes by a postal employee and delivered to their ultimate 
destination by a postal carrier. Normally, MAILGRAMs which 
are sent on one day are delivered the next business day. 

However, due to time zone differences, same business day 








delivery will be achieved in many instances for MAJLGRAMs sent 
in the early morning from the eastern United States to Hawaii. 

MAILGKAM Service to Hawaii from the Mainland will be 
similar to that provided on the Mainland and will be available 
to the same customers, and in the same way, as at present. 

Thus, MAT LG RAM s will be accepted from all Telex, TWX and IKfO- 
locations (Part I); through customer-prepared magnetic 
tape at certain specified locations (Part II); and by telephone, 
tieline or over the counter in selected cities (Part III). 

At the outset MAILGPvAM messages from Hawaii to the 
Mainland.will be accepted only from teleprinter terminals 
(Part I) as is presently the case in nearly all other States. 
While Western Union does not contemplate furnishing teleprinter 
terminals to users in Hawaii for the purpose of sending MAI LGRAM 
Western Union will endeavor to enter into interconnecting 
arrangements with all carriers who furnish teleprinter terminals 
in Hawaii for teleprinter switched services to allow their 
subscribers to send MAILGRAMs. Indeed, Western Union will 
attempt to negotiate fair and reasonable interconnecting 
arrangements with all other carriers furnishing teleprinter 
switched services fer the inputting of MAILGRAMs both to and 
f rom Hawai i . 
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A1 though MAILGRAM acceptance and delivery is now limited 
to the 48 contiguous United States and the District of Columbia, 
public demand for MAI LGRAM Service has been very significant and 
message volumes are now approximating nearly 6,000,000 MAILGRAM 
messages per year. The realization of such MAILGRAM volumes 
over a re1 ative1y short period, with sales promotion necessarily 
restricted by the limited capacities of the initial Western Union 
computer network and with the limited nature of the initial 
offering, clearly evidences the public benefits to be achieved 
by extending at the earliest possible date MAILGRAM acceptance 
and delivery to include the State of Hawaii. The need for the 
proposed extension of the MAILGRAM Service is further demon¬ 
strated by the strong support for this service extension shown 
in the attached letters from prospective users (Attachment No. 1). 
Moreover, the USPS has shown a strong interest in the extension 
of M\j LGRAM Service to Hawaii as evidenced by the attached USPS 
press release (Attachment No. 2). 

An especially attractive feature of this service 
extension is the operational arrangement which will permit 
MAILGRAM Service between Hawaii and the Mainland to be fully 
integrated into Western Union's present domestic service at 
low cost. This results from the following three operational 
benefits: 

1. By use of dedicated circuits between Middletown, 
Virginia and Hawaii, Western Union's new and 
expanded ISCS (Information Services Computer 
System) MAILGRAM Center at Middletown will 
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switch, process and rate all MAILGRAIis to and 
from Hawaii with only minimum software and 
hardware modifications. 

2. The contractual arrangements between Western Union 
and the USPS already contemplate MAILGRAM Service 
for Hawaii and the extensive operational arrange¬ 
ments with USPS require only minor adaptation. 

3. It is necessary to establish only a MAILGRAM 
Sub-Center in Hawaii for the purpose of servicing 
MAI LGRAIis with the Hawaii SPO. The MAILGRAM 
Service Center at Middletown will continue to 
act as the primary Center for all MAILGRAM 
processing and coordination with USPS, including 
MAI LGRAIis to and from Hawaii. 

* 

As a result of these operational benefits, it is proposed 
to establish attractive rate levels and integrate the MAILGRAM 
charges to and from Hawaii into Western Union's general domestic 
rate pattern. Ihus, for example, the rate for a 25 word MAILGRAM 
which is sent from a teleprinter would be approximately $1.05. 

The rate for a 60 word MAILGRAM similarly sent would be approxi¬ 
mately $1.50. Moreover, should additional MAILGRAM Services or 
supplemental features of either an experimental or operational 
nature be developed by Western Union and the USPS, users of 
Hawaii MAI LGRAMs can expect to receive these additional benefits. 

Dedicated 110 baud channels will be used for delivery of 
MAILGRAMs from the MAILGRAM Center at Middletown to the Hawaii 
SPO. This is necessitated by the fact that the 


computer center 
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at Middletown is designed specifically to use only 110 baud 
channels for delivery of HAItGRAHs to all SPO's. In this 
connection, we note that the switched facilities of the inter- ' 
national carriers provide connection over 50 baud Telex trunks 
to and from Hawaii. Thus, the switched, lower speed facilities 
of the international carriers cannot he used. 

Both the use of higher speed 110 baud channels and the 


fact that those channels are dedicated result in a more efficient 
use of the computer center at Middletown.. For example, the use 
of these dedicated channels eliminates the time which would be 
required to dial the numbers of the HA ItGRAM printers at the 
SPO's and also eliminates the lost time ("guard time") between 
calls on a switched network. Further, the use of dedicated 

channels to the SPO's prevents the HA ILGRAM load from adversely 
impacting the Telex network. 

Moreover, wc are able to use the same voice grade channel 
free, which we derive the 110 baud channels to transmit the 
MAI LGRAMs from the MAILGRAM Sub-Center in Hawaii te the MAII.GRAH 
Center at Middletown. In this connection, we note that for 
billing purposes it is necessary to use separate trunk bundles 
each carrici s subscribers, and consequently, MAII.GRAMs 
inputted from these subscribers cannot transit the domestic 
Telex network. Further, the use oF dedicated channels to 
Middletown will prevent unauthorized use of Western Union's 
other computer oriented services by teleprinters located in Hawaii. 

With respect to Section 222 of the Communications Act, 
have carefully analyzed that Section to determine whether 
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it would preclude the proposed MA1 LGRAM Service. We have 
found nothing in that section which would preclude such an 
operation. 

Section 222 was added to the Communications Act more than 
a quarter of a century ago to permit Western Union to acquire 
Postal Telegraph Company. It does not by its terms prohibit 
Western Union from engaging in international telegraph operations. 
Section 222 provides that "Any proposed consolidation or merger 
of domestic telegraph carriers shall provide for the divestment 
of international telegraph operations t here tofore carried on 
by any party to the consolidation or merger ..." (subsection 
222(c)(2), emphasis added); but Section 222 does not preclude 
the merged carrier from ever again engaging in international 
telegraph operations. 

MA I LGRAf'i Service is a new innovative service provided 
only by Western Union under joint arrangements with the United 
States Postal Service and is manifestly not a type of operation 
" theretofore carried on." Moreover, the proposed service will 
be provided by me.ns of satellite communications technology, a 
form of communications transmission which was not even in 
existence when Section 222 was enacted. Thus, the above quoted 
language would have to be strained incredulously to be 
interpreted as precluding Western Union from engaging in its 
proposed MAI LG RAM Service. 

Further, it is an accepted principle of statutory 
construction that a flat prohibition is to be narrowly construed. 
Thus, in the absence of any language in Section 222 which 
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precludes Western Union from embarking on a new international 
tccoic. communication service, that section cannot properly be 
construed as precluding such an operation. 

Moi eovoi , since under Section 214 of the Communications 
Act, the FCC would still have full authority to disallow Western 
Union from providing any type of international record service 
which'it did not believe was in the public interest, it would 
be unreasonable to believe that Congress intended to preclude 
Western Union from engaging in all future' types of international 
record service irrespective of the public benefits that a 
particular service would provide. 

Indeed, we believe that the very recent Memorandum, 
Opinion and Order (fCC 72-229) issued March 17, 1972, by the 
Federal Communications Commission (FCC) in Docket Wo. 16495, 

is dispositive of this issue. In that Memorandum, Opinion and 
Order the FCC stated: 


That section [Section 222] prohibits consolidations 
(including acquisition of facilities) between an 
international telegraph carrier and a domestic 
telegraph carrier. It also required Western Union 
to divest its international telegraph, operations 
as a condition for acquiring Postal Telegraph 
Company and thereby becoming the monopoly domestic 
telegraph carrier upon which other international 
telegraph carriers must depend for domestic pick- 
up and delivery or the bull: of their international 
te.egraph traffic. .Howev er, while Se c tion 222 bars 
mej^rpo rs or other fa cilitie s a cqtiisiti ons between 
~ -L s _Lill 9 — Tjjuss ; it h as li t tic, if an y t. ii i n ci , to do 
HI _£a_ri i_cn;_ P mha . king o n a n entirely new and 

different ventu re or iis ow n. fn . / ~ 

fn._/ The Department of Justice takers a similar 

position in stating that its "Merger Guide¬ 
lines" apply to the acquisition of existing 
firms and provide no normative guidance where, 
as here, c[e_ novo expansion is being considered. 

(pp. 56 - 57; emphasis added) 







Certainly, MAILGRAM Service must he construed as "an entirely 
new and different venture." Clearly, such a service is not 
precluded by Section 222 of the Communications Act. 

In accordance with Section 63.01 of the Commission's 
Rules and Regulations, Western Union submits the following 
information in support of this application: 

(A) The applicant's name and address is the Western 
Union Telegraph Company, 60 Hudson Street, New 
York, New York, 10013. 

(B) Western Union is a corporation organized under 
the laws of the State of New York. 

(C) Correspondence pertaining to this application 

should be addressed to: 

P. J. Schenk, Group Vice President 
R. W. Stone, Assistant Vice President 
The Western Union Telegraph Company 
7 916 We s t p a r k Drive 
McLean, Virginia 22101 

with a copy to: 

J a c k Werne r 
David Lubetzky 

The Western Union Telegraph Company 
Suite 1001 

1828 L Street, N. W. 

Washington, D. C. 20036 

(D) Western Union is engaged in providing a variety 
of communications services and is a common 
carrier subject to Section 214 of the Communi¬ 
cations Act, as well as a "communications common 
carrier" as defined in the Communications 

Satel 1ito Act of 1 962. 
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(E) The proposed facilities will be used to extend 
the existing Western Union facilities on the 
Mainland to the State of Hawaii for the pro¬ 
vision of MAILGRAM Service. 

(F) The proposed facilities are to be located between 
the following points: 

(1) For inbound MAILGRAMs from Hawaii to 
the Mainland (and for the servicing of 
MAILGRAM messages), the proposed facili¬ 
ties will connect the Western Union 
MAILGRAM Sub-Center in Honolulu to the 
Western Union ISCS Computer Center at 
Middletown, Virginia. 

(2) For outbound MAILGRAMs from th^Mainland 
to Hawaii, the proposed facilities in 
addition to connecting the MAILGRAM Sub- 
Center in Honolulu and the ISCS Computer 
Center at Middletown, will connect the 
Western Union MAILGRAM Sub-Center in 
Honolulu to a Serving Post Office (SPO) 
in Honolulu, Hawaii. 

(G) Western Union has no existing facilities between 
the above stated points, except to the extent 

that it has microwave facilities between Middletown, 
Virginia and San Francisco, California. 


\ 
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(II) The facilities for which authority is requested are 

(1 ) 0 iK- satellite voice grade circuit (from 

which four 110 baud circuits and twelve 
50 baud circuits will be derived) between 
the Jamcsburg, California ea^th station 
and the Paumalu, Hawaii earth station via 
an appropriate satellite /sec (K)(])7. 

(?) One voice grade circuit (from which four 
110 baud circuits and twelve 50 baud 
circuits will be derived) between the 
Jamesburg earth station and San Francisco, 

Calif o r nia . 

(3) One voice grade circuit (from which four 
110 baud circuits and twelve 50 baud 
circuits will be derived) between San 
Francisco, California and the Middletown, 
Virginia ISCS Computer Center. This 
circuit will be derived from existing 
channel capacity over the Western Union 
microwave system. 

(4) One voice grade circuit (from which four 
110 baud circuits and twelve 50 baud cir¬ 
cuits will be derived) between the 
Paumalu, Hawaii earth station and the 
Western Union MAI LGRAM Sub-Center in 
Honolulu . 

(5) Three 110 baud trunks between the Honolulu 
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MAILGRAH Sub-Center and the SPO in 
Honolul u . 

(C) Standard Western Union channel multiplex¬ 
ing equipment at the Middletown, Virginia 
ISCS Computer Center and at the Honolulu, 
Hawaii MAILGRAM Sub-Center to be used for 
subdividing the voice grade circuit between 
these points into four 110 baud circuits 
and twelve 50 baud circuits. 

(I) Western Union's present ar.d estimated future 
channel requirements are detailed- in Attachment 
No. 3. Western Union contemplates no rerouting 
of traffic now handled on other facilities to 
the facilities that are the subject of this 
application. 

(J) The proposed facility configuration is shown 
as Attachment No. 4. 

(K) Western Union proposes to lease or purchase the 
following facilities: 

Monthly Cost Annual Cost 

(1) One satellite voice grade cir¬ 
cuit between the Jamesburg and 
Paumalu earth stations from 
the Communications Satellite 
Corporation (Comsat) in 
accordance with its Tariff 
F.C.C. No. 1. (It is 
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Monthl y Cos t Annual Cost 


proposed to lease these 
facilities from Comsat only 
until such time as Western 
Union is authorized to con¬ 
struct a domestic satellite 
system and such Western Union 
system becomes operational.) 

(2) One voice grade circuit (88 
miles) between the Jamesburg 
earth station and San 
Francisco from the Bell 
Telephone System pursuant to 
its intcrcarrier agreements 
with Western Union. (The 
costs shown are based on 

the intercarrier agreements 
between Pacific Telcohone & 
Telegraph Company and Western 
Union. ) 

(3) Local Inter-Office Section (4) 

(4) One voice grade circuit be¬ 
tween the Paumalu earth sta¬ 
tion and Honolulu (2S miles) 
from the Hawaiian Telephone 
Company. (While the estimated 
costs for these facilities 


$5,400.00 


$64 ,800.00 


$ 92.00 


3.00 


$ 1 ,104.00 
36.00 


_ 
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Monthly Cost Ann ua 1_Cost 

aro based on that Company's 
Tariff Hawaii l’.U.C. 

No. 4, Western Union 
is hopeful of negotiat¬ 
ing an intercarricr agreement 
which will reflect lower 

facility costs.) $ 126.00 $ 1,512.00 

(5) Local Inter-Office Section (4) 21.00 252.00 

(6) Terminal Loops (3) 39.00 468.00 

(7) Multiplexing and other 
terminal equipment at 
Honolulu. Hawaii and 
Middletown, Virginia at an 
estimated installed cost of 
$55,943. This equipment will 
be depreciated on a straight- 

line basis over a 20-year life. 233.00 2,797.00 

(L) The substantial public need for the facilities 
required for the proposed extension of the 
MAILGRAM Service to Hawaii is set forth in 
the text preceding the lettered paragraphs. 

(M) As shown on Attachment No. 5 the estimated 
added revenues substantially exceed the 
estimated added costs. This is summarized 
as foilows: 


e 










Yea r 

Vol uiiic 


Added 

Revenues 

Added 
Cost s 

Revenues 

Over 

Costs 

1 

130,000 

$ 

195,000 

$201 ,260 

$( 6,260) 

2 

430,000 

$ 

045,000 

$370,091 

$274,909 

3 

900,000 

$1 

,350,000 

$523,402 

$826,590 


(N) Neither MAILGRAM Service nor a similar service 
is presently provided by Western Union or others 
in the area to be served by the proposed facili¬ 
ties. The USPS furnishes mail services between 
Hawaii and the Mainland, however, no mail ser¬ 
vices of similar character are now being furn¬ 
ished. This is clearly evidenced by the 
participation of USPS in the handling and 
delivery of MAILGRAMs. Whereas all forms of 
telephone, telegraph and other established 
telecommunications services presently serve this 
area, no such telecommunications services are 
similar in character to MAILGRAM Service. 

(O) Except for the inclusion of tariff provisions 
relating to the interconnection arrangements 
to be negotiated with other carriers, MAILGRAM 
Service between the Mainland and Hawaii will be 
incorporated into Western Union's Tariff F.C.C. 
No. 256 covering MAILGRAM Service at the same 
regulations set -forth in said tariff. The 
proposed rates are as follows: 
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BAHLJ ( Betwee n the Mai nlan d and Ha wai j ) 

Service Charge - 

- Usage Charge (per one-tenth minute) -- 


Charge 

Per HA1LGKAM 

- $ .75 

- $ .075 


BA!' t_n (From the Mu ini and to Ha wai i_) 

- For 600 characters or less ->__ ^ 25 

For each additional 600 characters or less _ $ .25 


Part 1 I I (From the Mai nlan d to Hawa ii ) 

- For 100 words or less - 

- For each adoitioual 100 words or less 


$2.05. 
$ .80 


As there are no functional cost differences 
associated with extending the availability of 
MAILGRi.lt Service to Hawaii as opposed to serving 
any other State in a nation-wide rate pattern, 
it is proposed to integrate the MAILGRAM rates 
between Hawaii and the Mainland into the general 
domestic rate pattern presently applicable to 
the Mainland. However, a higher additional 
charge will apply to each MAILGRAM to reflect 
only those added costs associated with the 
fact that Hawaii is a non-contiguous State 
separated from the Mainlad. 


Attachment Ho. 6 shows the estimated facility 
and operational costs which result from Hawaii 
being separated from the Mainland. This 
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Attachment also shows the estimated JiAILGRAM 
usage between Hawaii and the Mainland, and 
the additional revenue requirement of per 
MAILGRAM message for the first three years of 
service. 

Attachment f.'o. 7 shows the present domestic 
MAILGRAM rates. For Parts II and III, the rate 
shown is a "postalized" rate, i.e., the same 
rate applies regardless of the distance between 
originating and destination points. Thus, it 
is proposed to apply the 45£ additional per 
message charge to the initial minimum charge. 
With respect to Part I MAI LGRAMs , the present 
domestic rate shown on Attachment No. 7 is 
the "average" rate. As summarized on this 
Attachment, Part I rates consist of two ele¬ 
ments, a service charge of'75£ per MAILGRAM 
and a usage charge which varies on the basis 
of "time", "speed" and "distance" but averages 
approximately 30£ per message. To ease customer 
understanding and minimize the number of pro¬ 
cessing and billing operations at the Middletown 
ISCS Computer, it is proposed to apply a usage 
charge which varies only on the basis of "time" 
between Hawaii and the Mainland. Thus, as 
MAILCRAMs between Hawaii and the Mainland 
are expected to exhibit the same usage 
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rharaetc ri sties as present domestic MAI LGRAMs , 
the addition of the 45£ cost increment results 
in a total average usage charge for Hawaii 
MAILGRAMs of 75£. To conform with the present 
domestic usage rate structure, the usage charge 
will be applied in increments of 1/10 minute 
at a charge of 7.5 1 for each 1/10 minute. 

With respect to the effect on the end-to-end 
rate levels of the interconnecting arrangements 
proposed with other carriers, Western Union 
believes that the costs associated with such 
teleprinter inputs should exhibit the same 
characteristics as the costs associated with 
regular domestic teleprinter inputs. That is, 
the costs attributable to the teleprinter, the 
local loop, and related switching equipment will 
be similar whether Western Union or another 
Carrier provides them. Consequently, 
to the extent that the cost to Western Union 
for the interconnection arrangements reflect 
such similar costs, they are included in the 
general domestic rate pattern, i.e., the base 
rate. 

Western Union is aware that the present 
MAILGRAM Service is still experimental. It 
intends, however, to take appropriate actions 
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with regard to making MAI LG RAM s permanent and 
to support such tariff proposals. In the 
- interim, Western Union believes that the 
benefits of the proposed HA I LGRAM extension 
to Hawaii should not be denied that State by 
virtue of the present experimental HA I LG RAM 
classification. 

(P) Accounting will be performed in accordance with 

Part 35 of the Commission's Rules and Regulations. 


WHEREFORE, The Western Union Telegraph Company respectfully 
submits that the public convenience and necessity would be served 
by the grant of this application. 


B y (i P {/^ 

J a c k/werner v 


By/- '' A . 

Davi d II. Lube tzl.y .... . ^. 

The Western Union Telegraph Company 
Suite 1001 

1028 I. Street, II. W. 

Washington, D. C. 20036 

Its Attorneys 

April 4, 1972 


:/ 




Respectfully submitted, 

THE WESTERN UNION TELEGRAPH 
COMPANY 


(P 0. d L L 


By__ ri .. v 

P . J . Sc I) e nk-y Gro’up V i~c~e Presided 

By_ !(Jm ^7c<- _ 

R. W. StoneTAssistant Vice President 
The Western Union Telegraph Company 
7916 Westpark Drive 
McLean, Virginia 221C1 


I 
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March 3 0, 197 2 



ALEXANDER & BALDWiN INC. 


8??(<rJK'"Mi'U r-ior.ai- •u-:. 

TUITHCM f<36Mil ■Hlir.FWH AlUSAit- 


Mr. Russell W. Me Fall • 

Chairman of the Board 
Western Union Corporation 
60 Hudson Street 
New York City, New York 

Dear Mr. Me Fall: 

It lias come to our attention that Western Union Corporation and the 
U.S. Postal Service are operating a "Mailgram 11 communication 
service on the mainland and that consideration is being given to 
establishing Mailgram communication service between Hawaii and 
the mainland. 

We maintain constant communications between our offices in Hawaii 
and those of our subsidiaries on the mainland, and also between our 
offices in Hawaii and the offices of stockholders, business firms, and 
govci nments on the mainland. Your Mailgram Service appears to be 
a service that we could use and it would fill a definite need in the 
conduct of our business. 

Please advise us when your Mailgram Service has been established 
between Hawaii and (lie mainland so that wc may use it in our business. 

Very truly yours, 

W VA lv-’i 

Willis R. Doming ^ 


WilllS n Of MING 
Vice Pit v.ienl. Si-crot, ry 
and Gc.ficui Cou f ' *! 


WRD:ka 


POST Of I ICC OOX 3419 • I Kif« '! Ul U MAVN Ml *•# }\il 




A90 



chamber ol commerce of h.ixvaii 

cUdhlnlml h- <0 


March 30, 1977. 


Mr. Russell U. Me?all 
Chairman of the Board 
Western Union Corporation 
60 Hudson Street 
New York City, N.Y. 

Dear Mr. Mel-all; 

Fast, efficient and economical communications services are vital factors 
in the maintenance and growth of any economy, but they are especially 
important to the State of Hawaii. Our distance from the principal centers 
of government, industry and finance, and the attendant time differences 
make this so. 


It has come to our 
Mainland is under 
to Hawaii would be 
of Commerce of Haw 
available to thei *• 


attention that HAILGRAM Service between Hawaii and the 
consideration. The extension of this in-proved service 
a. matter of great interest to the members of the Chamber 
aii for it would provide them with alternatives already 
Mainland counterparts. 


We would appreciate being kept advised of your plans in the interest of 
both our membership and the community. 

Sincerely, 



Prescient 



CJC/af 


dillineJoiu htnhlmi' / fioiin/ii/u, 96.-I J ? 
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M t LiK. ItI imj ll u i,i<. 


/ 

/ 

/ 

/ 


/: . • 


\ * r ~ f \ 

.* « H • 


I!.:., I, • <■•.!, HI /, 71,7 /• 


March 31, 1972 


Mr. Russell W. McFall 
Chairman of the Hoard 
Western Union Corporation 
60 Hudson Street 
New York City, .\ T ew York 

Dear Mr. McFall: 


I have followed with interest the Mailgrnm Service that you 
established with the U. S. Postal Service sow. months ar.o. 


cations 
fit well 


As a group of companies that depend a great deal on communi- 
foi our operation, th.e system of communication you offer should 
\.ith oui operutxonr. in Hawaii, Alaska and on the mainland. 


. } would appreciate a complete description of the Mailgrnn 

civice, vi th your timing as to when you will extend service to Hawaii 
so that it can he distributed to the various companies in my group. 


Very truly yours, 
iym; / -4._ ] 

G. ll Hansen *' * 
Group Vice President 


GRH/nn 







1 
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Hi-.nuy A. Ai.hxax. . iw\ Com r any, Inc 

MA.v.v.i M! i i o;v»(;rr-.:j.s 


•Mini '<l ■>, /Mil ic Iiiii a . 

S;.i.( 

I l.iiioliilr. 11 lv.tii I > 

IcIci’Iriik 'i. , l r i.i,'; 


March 31, 1972 


Mr. Russell W. McPall 
Chairman of the Board 
Western Union Corporation 
60 Hudson Street 

New York City, New York „ 

Dear Mr. McPall: 

Our organization has followed with great interest the new 
Mailgram Service introduced jointly by your company and the 
U. S. Postal Service some twenty-four months ago. Based upon 

?u r ,. U 2 1 ClCrS - t0n:3in ^ ° f t} ?° ncw Mailgram Service, we are convinced 
tnat the Mailgram Service could fill a much needed gap in the 
exenange of record communication between the mainland and Hawaii 
tor our clients on both sides of the water. 

As management consultants we work closely with many different 
businesses and industries. We believe that the Western Union Mail- 
gram ocivice could be of material assistance to agricultural, 
ood processing, manufacturing, and distribution companies with 
which we are familiar. . 

We would enjoy having a comprehensive description of Mailgram 
Service for use with our clients, and.some indication as to your 
plans to develop the extension of Mailgram Service to Hawaii. 


Yours truly, 





Henry A./Alexander, President 
HENRY A. ALEXANDER & COMPANY, INC. 
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Attachment l.’o. 2 


I or furtlr r inlon.v.liyi c;i!l 

(20?) c.‘Aj 


ADVANCE FOR USE AT 6:30 P. M. EST 
MONDAY, MARCH 27, ] 972 


general release NO. 27 


Die U. S. Postal Service and Western Union Telegraph Comp;.n v 
today announced the signing of a long-term, open-ended agreement 
providing continuation of (he MAI LG RAM service. 

The period of the new MA1LGRAM contract is for two years, with 
a provision that the agreement will remain in effect thereafter unless 
terminated by either party after a one-year notice. 

Postmaster General E. T. Klasscn and Western Union President 
Earl D. Hilburn praised the success of the MAI 1 GRAM program and sa.d 
the service will be extended beyond the contiguous -18 states. 

MAI LG RAM, which combines the convenience of mail delivery 
v/ith the speed of electronic transmission, has beer, provided the past two 

years under a joint, experimental test by the Postal Service and Western 
Union. 

Mr. Klasscn said: 

The U. S. Postal Service intends to continue to work closely with 
the Western Union Telegraph Company to expand MAILGRAM service for 
both business users and the general public within the 48 contiguous states 
where MAILGRAM is now available, and through cooperation with 


(more) 








A94 


G.R.-27 

other common carriers as appropriate to extend the service as soon nr 
possible to Alaska, Hawaii and Puerto Rico." 

Mr. Hilburn said Western Union will continue its ten-year, 
multi-million dollar investment program for computerized message 
switching equipment and teleprinter equipment used in MAILCiRAM. 

MAILGRAM uses the. telegraph company's facilities for acceptance 
and electronic transmission of messages for next business day delivery 
nationwide by postal carriers. Teleprinters arc located at selected post 
offices. 

As part of Western Union's modernization program, a new computer 
switching facility at Middletown, Virginia, began processing TWX and 
TELEX input MAILGRAM messages on March 1, 197?., approximately 30 
days ahead of schedule. The transfer of all MAILGRAM traffic to the new 
Middletown facility from Mahwah, Hew Jersey, is being accomplished in 
stages and will be completed by May 1, 1972. 

Monitoring of the MAILGRAM network nationwide has shown that 
99. 5% of the messages are delivered on a next-day basis. Since the 
experiment began January 1, 1970, MAILGRAM has gained increasing public 
acceptance, reaching a level of over 20,000 messages transmitted daily 
nationwide. 

#//// 
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Attachment !!o. 3 


HAW/ 1 .11 /1* AI ?; L All D MAI LG RAH 


ESTIMATED PRESENT AMD FUTURE CHAilllEL REQUIREMENTS 


Leased Voice Grade Channel 

- Jamesluirg Earth Station 
to San Francisco 

- Inter-Office Sections 

Leased Satellite Voice Grade Channel 

- James burg Earth Station 
to Paumalu, Hawaii 

Leased Voice Grade Channel 

- Paumalu Earth Station to 
Honolulu 

- Inter-Office Sections 


Leased Terminal Poops For 
110 Baud SPO Circuits 


REQUIREMENTS AT END OF YEAR 


T h r e e 










HAWAII/MAINLAND MAILGRAM - FACILITIES CONFIGURATION 
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HAW/' 11 / MAI NLAND MAI LG PAM - A D DIID REVENUES 


COSTS 


Estim a ted Add e d Revenues 

The estimated added MAI LG RAH volumes and revenues between 
Hawaii and the Mainland are as follows: cvenucs uctuec " 


Year 


Vo 1ume 
130,000 
430,000 
900,000 


A d d e d 
Revenue 

$ 195,000 

645,000 

1 ,350,000 


IS e dI?e U w?th S the^AUGm, b maJl?" H ^ tern experience 

growt', to thc number of Telex tlrmi„als i^Sac 1 ”c ceptance 
city, l.e., e measure of volume pynrpccr.,'1 c w ^ ^ ~ ~ ± _ j *• ^ ^ ^ 


citv < 1 l Ul 'Ciex terminals in each acceptance 

per^drop" Threat- 6 ? f volu, f expressed us “penetration 
in ll?in?i‘-c T estimates used for MAII.GRAMS accepted 
in Hawaii assume that this type traffic will pvhih - i ■ i, 

traffic n h5- a e i0n ? ,iarnc ;teristics as existing MAUGRAM 
_ r* c ha^ experienced in the average of th»- best 
porvorming tost cities, i.e., .8 HAI^IIAIIS per drop 

lor P encl ; ratl ' 0 , n value of .8 MAIL GRAMS per drop 

exposed to MAILGRAM ISr31 lef’"'Icccrd^Saly J I llcy . ar ” 
for which MAI LGRAM i- avniiihin r° rain 9'y» terminals 

for .8 MAILGRAMS pe/drop per daJ• ^w^vea?! W JL 1 3 acco . unt . 
and three years, 1.7 penetration - vears > x * 3 penetration 
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Attachment Ho. 5 
Page 2 of 4 page 


Year 1 Terminals 

No. 

Termina1s* 

End Year 
Penctrction 

Vo 1ume 

1st Year Operation 

1 ,000 

.8 

65,000 

2nd Year Operation 

1,000 

1.3 

200,000 

3rd Year Operation 

1 ,000 

1.7 

375,000 

Year 2 Terminals 




1st Year Operation 

- 

- 

- 

2nd Year Operation 

250 

.8 

15,000 

3rd Year Operation 

250 

1.3 

60,000 

Year 3 Terminals 




1st Year Operation 

- 

- 

- 

2nd Year Operation 

- 

- 

- 

3rd Year Operation 

250 

.8 

1 .000 

Total 




1st Year Operation 

1,000 

- 

65,000 

2nd Year Operation 

1,250 

- 

215,000 

3rd Year Operation 

1,500 

- 

450,000 


* Estimate is based upon the number of other carrier tirminals 
currently in service and anticipated growth. 
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M t L(lCIIIIIL-;i L HI’. y 
Rage i of 4 ||«I(JC 


The penetration value of 1.3 MAI L CRAMS ner drop per day 
for the second .year was also developed by examining ^ets 
of hic<h performance test cities in 1971 (the second year 
of Mainland MAI LGRAM Service). The penetration value of 
1.7 for the third year is an estimate based on a decrees inn 
rate of increased penetration from a trend abstracted 

Us"' m a r k c t n i r 0 19 7 2 ^ expericr,cc with regard to the current 


The relation between end year penetration levels and total 
annual volume is linked by growth curves that alter in 
slope and shape dependent upon time such that, as time 
increases, the curvilinear slope of the growth pattern 
approaches linearity. 


The above determined volume estimates relate to MAILCRA” 
messages from Hawaii to the Mainland. An Investloation 
tiaffic patterns for other communications modes in 
present use between the Mainland and Hawaii, i.e. telephone 
telex and teiegraph, reveal an approximately equal 
distribution of traffic in each direction. The above 


one-way volume estimates are 
"times two" to arrive at the 
Mainland and Hawaii. 


therefore, multiplied 
to cal volumes between the 


The total MAILGRAM volumes for each year arc then applied 
to the average" Part I MAI LG RAM rate of $1.50, see 
robponso to (0), to determine total added revenues 
experience to date with Part II and III MAI I GRAM 
and revenues is not considered indicative 
projections, the estimate is considered 
extent that such volumes and 


revenues 


As 

volumes 
for future 
conservative to the 
are omitted. 


Estimated Added Costs 


added t 0sts assoc iated with the provision 
of MAILG RAM Service between the Mainland and Hawaii are 
as foilows: 
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Attachment lie. 5 
Page 4 of 4 page 



Year 1 

Y e a r 2 

Year 3 

Initial Investment ft Annual Additions 



Labor 

$13*000 

$ 6,016 

$1,560 

Mater i a 1 

37,539 

14,102 

5,311 

Other Disburs ernents 

0,036 

4,303 

732 

Total Direct Costs 

$59,175 

$25,301 

$7,611 

Annual Cha roc and Expenses 




Leased Circuitry 

$ 60,172 

$136,100 

$136,344 

Opera tions 

62,028 

70,320 

01 ,453 

Maintenance \ 

17,078 

18,065 

18,156 

Rent 

6,600 

6,600 

6,600 

Depreciation 

3,772 

5,450 

5,946 

Other 

3,010 

4,460 

4,903 

Total 

$152.2C0 

$241,091 

$253,402 

USES Payment 

i 

$ 39,000 

$129,000 

$270,000 

Total Added Costs 

$201,260 

$370,091 

$523,402 

Tiie above costs exclude 

any interconnection payments to 

be negotiated with other 

carriers to 

the extent 

that such 

payments are considered 

an added cost 

related to 

economic 


justification. 
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Attachmont No. G 
Page 1 of 2 pages 


H AUAI I/MAIIJLAj'IP HAILCKAH - ESTIMATED COSTS l ItEVEI'UE RE’ U ’CMFHT 


AsS-Oc^rt lcd with Separation from Mainland 

Year 1 Year 2 


Year 3 


Three 

Year 

Total 


Initial Invest ment & A nnual A ddition 


Diiect Costs including labor, 
material and other disbursements 
associated with installation of 
equipment 


IndirectCosts including plant 
supervision, supply expense, 
employee benefits, and interest 
during construction 


Net Cost In Place 


Net Investment (Ra t e Base) 
A_nnu a 1 C harges and Expens es 


Depreciation 

Leased Circuitry 

Other Expenses including 

maintenance, fixed charges, 

operating labor and buildinq 

lease 


Total Annual Costs 
Return and FIT 


$43,866 

$15,095 

$ 2,508 

$ 6, 

$12,077 

$ 5,276 

$ 749 

$ 18 

$55,943 

$20,371 

$ 3,257 

$ 79 

$48,610 

$66,052 

$68,849 

AppI 

$ 2,797 

67,704 

$ 3,816 

135,408 

$ 3,979 

135,408 

$ 1 

33 

85,536 

86,593 

86,030 

25 

$156,037 

$225,817 

$226,217 

$60 


Revenue Requireme nt 


$ 8,750 $ 1 1 ,889 $ 1 2,393 $ 3 
$164,787 $237,706 $238,609 $6' 
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Attachment f!o. 6 
Pago 2 of 2 Pagos 


The estimated MAI L CRAM usage between the Mainland and 
Hawaii is explained on attachment llo. 5 and is summarised 
as follows: 


Y ear 1 Year 2 Year 3 


Three 
Year 
T o t a 1 


130,000 


430,000 


900,000 1,460,000 


Theapplication of these usage 
indicited revenue requirement 
estimated revenue requirement 
or the first three years: 


estimates to the previously 
results i ri the following 
per MAILGRAM message 


Year 1 


$ 1.267 


Year 2 Y ear 3 

$ .553 $ .265 


Three 
Yea r 
Total 


$ .439 
(Say 450 
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ttacliiiH'nt N 


jjAl/AI I/MAI f < LAU D MAILGR AM - PRESENT MAINLAND RATES 
(Prom Tariff f.C.C. No. 25G) 

Cha rge 



Per KAILGIIA 

Part I 

- Service Charge 

$ .75 

- Usage Charge 

$ .30* 

Part II 

-For 600 characters or less 

$ .80 

For each additional 600 characters or less 

$ .25 

Part III 

- For 100 words or less 

$1 . 60 

For each additional 100 words or less 

$ .80 


Based on 1971 MAILGRAM volume of 2,686,270 and MAI I,GRAM 
usage revenue of $832,7/14. 
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The Western Union telegraph Company 


XXXXX'XXX'CX 
X X-'vX XXX IXt 
xxx :*ss sjxxcs x 

RICHARD C. HOSTETLER 

J&KXXXi'fX general counsel 


Of^fiCE of" the General Counsel 
Regulatory Division 
1828 L STREET. N. W.. (SUITE 1001) 

Washington, d. c. 2003 s 

( 202 ) 296-2350 


JACK WERNER 
SPECIAL COUNSEL 


April 13, 1972 


Mr. Ben F. Waple 
Secretary 

Federal Corununications Commission 
1919 M Street, N. W. 

Washington, D. C. 20554 


Western Union application, filed April 4, 
1972, for authority to extend MAILGRAM 
Service between the United States Mainland 
and Hawaii. 


Dear Mr. Waple: 

On page 7 of the above-referenced application, 
reference is made to a Memorandum Opinion and Order (FCC 
72-229), issued March 17, 1972. The reference should 
more appropriately have been to the attachment to that 
M0&0 which is a proposed Second Report and Order recom¬ 
mended by the Chief, Common Carrier Bureau. We apologize 
for any inconvenience this inadvertence may have caused. 

Respectfully Sucraittea, 


JBUthUfr. 


David H. Lubetzky 


;C07WOT CAHffl* amS, 


.-ip*? i A 1 ir/. 


• -jl* no ;;\i 

. •’ >1: 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 2055-1 


In the Matter of 


WESTERN UNION TELEGRAPH COMPANY ) 

) 

Application fo: .Authority Pursuant to ) 
Section 211 of the Communications ) 
Act of 1934, as Amended, to Extend ) 
MAI LG RAM Service Between the ) 


ApRl 11072 

pi 1 /, 

U,./. n f I 

‘'wi 


United States Mainland and Hawaii 


PETITION TO REFECT 


IT1 World Communications Inc. (ITT WorldCom) hereby requests 

. • 

that the Bomnission reject the application filed by Western Union Telegraph 
Company (Western Union) for authority pursuant to Section 214 of the 
Communications Act cf 1934, as amended, (Communications Act) to extend 
Its MAI LG RAM Sendee between continental United States and Hawaii or. the 
grounds that the authority requested is beyond the power of the Commission. 

The proposed MAILGRAM service would involve the use of 110-baud 
channels between the MAILGRAM center in Middletown, Virginia and the Scndng 
Post Oifice (SFO) in Hawaii where messages would be received on a teleprinter 
and delivered to their ultimate destination by a postal carrier. MAILGHAMS 
would be accepted from all Telex, TY/X end INFOCCM locations. Clearly, 
the service dos>».ibsd oy Western Union is a telegraph service. Even, the 
name given to this service, MAILGlLMvI, instead of telegram, is designed to 
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convey Lo the public the image of a nessage riruilcir to the telegram. 


service car: hardly fcj classified ns 
The only features which distinguish 


"an entirely new and different voi: 
this service from normal domestic 


Such 



tclegrap 


service is that teleprinters are loealeri in the SPO and deliver/ is accomplishec 

.?/ 

by postal carriers - "a distinction without a difference". 

3/ 

In Tclcnrenh Service With Iloy-eii. Docket No. I318S, a clocini- 


inn 


rendered after Hawaii became a state, 


the Commission said: 


"Western Union secondly argues that 
since in its view Section 222 does not 
clearly and explicitly provide that ser¬ 
vice with Hawaii is an international 
telegraph operation, we should not 
interpret it as such because this inter¬ 
pretation would deprive us of power to 
permit or order such Western Union ser- - 
vice even though it were required by the 
public interest.. .We cannot agree with 
Western Union's position.. .The history 
and purposes of Section 222 do not give 
rise to doubts as to meanings, but require 
an interpretation opposite to that advocated 
by Western Union. Since this is so, it 
appears that Western Union i s sugoestln o 
that we exercise a cower we do not hcr's. 
namely, to authorize Western Union service 
with Hawaii as a domestic teleeranh oper¬ 
ation " (emphasis added}!/ 


J/Western Union Application, p.O 

t 

2/Tielding, Tom Jones, Book VI, Ch.13 
3/23 F.C.C. 599 (I960) 

4/ 23 F.C.C. 599, 605 
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The Commission in the same decision dismissed Use Argument Hint 
preventing Hawaii from receiving Western Union's leiegraoh service would 

y 

contravene the Hawaii Statehood Bill which admitted Hawaii to the Union on 

an "equal footing with the other states of the Union, " saying: 

_ "Even assuming that this language applies 

to telegraph service, it appears to us that 
Western Union misreads it, so as to con¬ 
vert a right given to Hawaii into a benefit 
to Western Union, by arguing that one of 
the perquisites of statehood is the right 
to telegraph service by Western Union 
domestic operations. " 6/ 

In.^^i^jGh^endce With Hawaii, the Commission also decided 
thuL u should not recommend legislation to Congress which would permit 

Western Union to serve Hawaii as a domestic telegraph operation, and 
commented: 


.v/e do not believe that the Western 
Union proposals offer present or foreseeable 
benefits to override, with respect to Hawaii, 
the considerations which originally led to the 
establishment of the presently existing area 
of service. " i/ 


V/e stern Union cites in support of the requested authority the 
Memorandum, Opinion, and Order, released March 7, 1972 InDocfcet No. 16495 


dealing with domestic satellites in which the 


Commission stated: 


• ..while Section 222 bars mergers or other 
facilities acquisitions between existing firms; 


5/Pub. L-CC-J,:. Stat. 4 (1953) 
G/2C P.C.C. 529, COG 
1/ 29 F.C.C. 599,615 




/ 


A108 

it lies little, if anything-, to do with 
ci carrier « mbarking on nn entirely now 
and different venture* of its own. " 0 / 

However, Western Union conveniently ignores the portion of the decision , 
which c~.pner.rs six lines below the quotation relied on by it, in which the 
Commission stated: 

"In the event we determine as a matter 
of policy that Hawaii should be included 
in a domestic system, there would seem 
to be no warrant for disqualifying Western 
Union alone from having any earth station 
interest there, particularly if the principal 
use of the earth station is for television 
program reception and other specialised 
services and We ste rn Union i s prec luded 
from providing telecraoh seryj.ee b ■-» tv; een 
Conus and Hawaii. (Emphasis adderfi)5/ 

In view of the foregoing, it is clear that Section 222 of the 
Communications Act effectively bars the authority requested by Western 
Union and its application should bo rejected summarily. 

Respectfully submitted, 

ITT WORLD COMMUNICATIONS INC, 


Dated: April 13, ’972 


Howard A. White 

Oh*, / 

• • ^Wp.ufKcob'?'^ 

Its Attorneys 

67 Broad Street 

N c w York, N. Y. 10004 


8/37 led. keg. 5860, 5083 (1972) 
9/bid 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 * 


In the Matter of j 

THE WESTERN UNION TELEGRAPH COMPANY 

Application far Authority Pursuant to ) 
Section 214 of the Communications Act ) 
of 1934, as Amended, to Lease and to ) 

Operate Facilities to Extend MAILGRAM ) 

Service Between the United States ) 

Mainland and Hawaii ^ 

To: The Commission 


APPLICATION FOR REVIEW OF ACTION 
TAKEN PURSUANT TO DELEGATED AUTHORITY 


Richard C. Hostetler 
60 Hudson Street 
New York, N. Y. 10013 

Jack Werner 
David H. Lubetzky 

May 19, 1972 1328 L Street, N. W. 

Suite 1001 

Washington, D. C. 20036 
Attorneys for 

The Western Union Telegraph Comp 
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Before the 

FEDERAL COM’iUN 1 CATIONS 
Washington, D. C. 


COMMISSION 

20554 


In the Matter of ) 

) 

THE WESTERN UNION TELEGRAPH COMPANY ) 

) 

Application for Authority Pursuant to ) 
Section 21-4 of the Conununi cat ions Act ) 
of 1934, as Amended, to Lease and to ) 
Operate Facilities to Extend MAILG RAM ) 
Service Between the United States ) 

Mainland and Hawaii. ) 

To: The Commission 


APPLICATION FOR REVIEW OF ACTION 
TAKEN PURSUANT TO DELEGATED AUTHORITY 


Table of Contents 


I. THE BASIC ISSUE 


Page 

3 


II. BACKGROUND OF SECTION 222. 4 

III. SECTION 222 DOES NOT PRECLUDE THE 

COMMISSION FROM AUTHORIZING WESTERN 
UNION TO PROVIDE AN INTERNATIONAL 

TELEGRAPH SERVICE . 8 

A. There is no language in Section 222 
which would preclude such an 

authorization .» . 8 


B. The Bureau completely misco nstrues 
what it appears to cons ider to bc~ 
the relevant portion of the 

legislative history . 10 

C. Since the language of the d i vestment 
provision is clear and una mbiguous^ 
additional concepts should - not be 

read into that provision . — ^ I I. 12 

D. The divestment provision involves a 
restriction on the condu ct of business 

„ and consequently should be narrowly 

construed. 14 














Alll 


Paqc 


E. The Bureau's i nterpretation of the 

div ciiLin^ nt pioviGioiwis r os trie t ing the 
C onti ni r.aTon 1 s au t honty is at oaEs v.’ith 

the theory of allowing regulator y_a gcncies 

flexibility to effectively dea l with prob ¬ 
lems under constantly changing circumstances . ... 16 

% 

F. The Bureau's heavy reliance on the 
CoTTii r.j ssion r s decision in Telegrap h 

Service W i th Hawaii is not warranted .18 

IV. EVEN ASSUMING, ARGUENDO, THAT SECTION 222 
PRECLUDES WESTERN UNION FROM PROVIDING 
THE TYPES OF INTERNATIONAL TELEGRAPH OPERA¬ 
TIONS CARRIED ON AT THE TIME THE SECTION WAS 
ENACTED, IT CERTAINLY CANNOT VALIDLY BE 
INTERPRETED AS PRECLUDING WESTERN UNION FROM 
PROVIDING NEW INTERNATIONAL TELEGRAPH SERVICES 


SUCH AS AN INTERNATIONAL MAILGRAM SERVICE . 20 

A. ' 'Theretofore carried on 1 ' .20 

B. Mailgram service is a new telegraph 

service.. . . 21 


1 * 
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Do fare the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In the Matter of ) 

) 

THE WESTERN UNION TELEGRAPH COMPANY ) 

Application for Authority Pursuant to ) 

Section 214 of the Communications Act ) 

1934, as Amended, to Lease and to ) 

Operate Facilities to Extend MAILG RAM ) 

Service Between the United States ) 

Mainland and Hawaii. ) 

To: The Commission 

APPLICATION FOR REVIEW OF ACTION 
TAKEN PURSUANT TO DELEGATED AUTHORITY ' 

The Western Union Telegraph Company (Western Union) 
pursuant to Section 1.115 of the Commission's Rules hereby 
applies to the Commission for review of the determination 
made by the Common Carrier Bureau that Section 222 of the 
Communications Act prohibits Western Union from leasing and 
operating facilities between the United States Mainland and 
the State of Hawaii for the purpose of extending its Mailgram 
service to Hawaii. The Bureau rendered its opinion in a letter 
dated April 1*9, 1972, in which it stated that it could not ac¬ 
cept the above-captioned application for filing because it be¬ 
lieved that Section 222 of the Communications Act prohibits 
Western Union from providing such service, and that there¬ 
fore the Commission has no authority to grant the application 
even if it were considered to be in the public interest. 

Western Union requests that the Commission review and reverse 
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the Bureau's interpretation of Section 222 and direct the Bu¬ 
reau to accept its application for consideration on its merits. 

Commission review is clearly warranted in this case 
because the Bureau has read into Section 222 a very pervasive 
restriction on Western Union's operations which is not justified 
by the statute's language. Concomitantly, the Bureau's read¬ 
ing of Section 222 v/ould appear to preclude the Commission 
from authorizing Western Union to provide any service which 
can be construed as an international telegraph service even 
if such a service would provide substantial public benefits. 


In the instant, case, the Bureau's erroneous interpreta¬ 
tion of Section 222 would preclude Western Union from leasing and 
operating overseas facilities for the sole purpose of extending 
its Mailgram service to overseas points despite the fact that 
Mailgram service is a nev; innovative service pioneered by Western 

Union in conjunction with the United States Postal Service; 
despite the fact that Western Union has made a substantial finan¬ 
cial commitment in Mailgram service; and despite the fact that no 
other communications carrier presently provides such a service, or 
is even capable of providing such a service with the public in¬ 
terest benefits proposed in the Western Union application. Failure 
to allow Western Union to extend its Mailgram service to the State 
of Hawaii and other overseas points v/ould appear to result in the 
public having to pay much higher rates for similar services be¬ 
cause of the high rate level of the intern-1ional record carriers. 
Thus, a comparison of the rates proposed by Western Union for Hawaii 
Mailgram service (which are fully cost supported as shown in 
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Western Union's application) with those for similar services 

proposed by RCA Global Communications, Inc. (RCA Globcom) and 

Western Union International, Inc. (WUI) from their gateway cities 
* 

reveals that, depending upon the length of the message, the inter¬ 
national record carriers (both of which propose identical charges) 

plan to charge the public from at le ast 50% to over 150% more than 

*/ — - 

would Western Union. As is readily apparent, the Bureau's inter¬ 
pretation of Section 222 involves an important question of law 
with important: consequences for both Western Union and the public, 
and consequently, is deserving of Commission review. 


I. 


THE BASIC ISSUE 

In-essence, the basic issue presented i.s whether a 
statutory provision (Section 222) enacted in 1943 which required 
Western Union to divest itself of its "international telegraph 
operations tneretofore carried on" can be interpreted so expan¬ 
sively as to preclude the Commission, many years after the di¬ 
vestiture, from authorizing Western Union to provide an inter¬ 
national telegraph service even if such a service clearly is in 
the public interest. As demonstrated below, it is clear that if 
Congress had intended to preclude Western Union eternally from 


*/ Compare the rates proposed by Western Union in its application 
submitted on April 4, 1972 (page 15) with those proposed by 
RCA Globcom in its application filed on May 10, 1972 (page 9 
of its proposed tariff which is attached), and„WUI in its ap¬ 
plication filed May 4, 1972 (page 9 of Attachment F). 
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providing an international telegraph service, it would have 
explicitly provided so in the statute. Consequently, the 
language of the divestment provision cannot be interpreted as 
depriving the Commission of its Section 214 authority to 
authorize Western Union to provide an international telegraph 

operation if it finds such an operation to be in the public 
interest. 


II. 

BACKGROUND OF SECTIO N 222 

As the Bureau noted, Section 222 was added to the 
Communications Act in 1943 to permit Western Union to acquire 
Postal Telegraph which was in imminent danger of failure. As 
the Bureau also noted, Section 222 was basically an outgrowth 
of a comprehensive study of the telegraph industry (which in¬ 
cluded extensive hearings in which the Commission played a 
major role) by the Senate Committee on Interstate Commerce. 

A report of that study entitled "Study of the Telegraph 
Industry" (S. Kept. 769, 77th Cong., 1st Sess.) was submitted 
to the Senate on October 28, 1941. The report recommended that 
legislation be passed which would allow the domestic telegraph 
carriers to merge and the international telegraph carriers to 
merge f> but would not allow the domestic telegraph carriers to 
merge with the international telegraph carrriers. The report 
also recommended, in effect, that if Western Union acquired 
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Postal Telegraph it should not have to divest itself of its 
international telegraph operations. Some of the specific 
recommendations of that report are as follows: 

"1. That the Congress approve an amendment to 
the Communications Act of 1934 permitting— 

"(a) Domestic American telegraph carriers to 
merge; and 

"(b) International American telegraph carriers 
to merge; but with 

" (c) A proviso that there should be no merger 
between or common control of domestic and international 
communications carriers but permitting a merger of do¬ 
mestic carriers into one entity and international carriers 
into a second and entirely separate and distinct entity; 
and 

"(d) The legislation should define 'domestic 1 and 
'international' carriers and shall not prevent the in ¬ 
clusion of all existing operat ions of any domestic car- 
ner, v:hich may be en g aced partially in Internationa 1 
telegraph communications, into the merg ed domestic enter¬ 
prise , and shall empov;er the Federal Communications Com¬ 
mission eventually to require the merged domestic carrier 
to restrict itself solely to domestic telegraph operations 
if found to be in the public interest; and 

"(e) There should be no requirement that the domestic 
or international mergers be carried out simultaneously; 

\ * * ( s * R ept. 769, p. 25j supra ; emphasis added) 

The initial bill which was proposed in the Senate 
(S. 2445) followed the above recommendations with the exception 
that it did not follow the recommendation underlined above which 
would not have required Western Union to divest itself of its 
international telegraph operations as a condition of acquiring 
Postal Telegraph. 

Subsequent Senate’ bills (S. 2598 and S. 158) retained 
the divestment provision but deleted the provision which would have 
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permitted the international telegraph carriers' to merge. The 
principal reason for this deletion was the urging of the Navy 
Department that legislation permitting such a merger not be 
passed during World War II (see S. Kept. 13, 78th Cong., 1st 
Sess., p. 7). When those Senate bills were referred to the 
House, the House amended those bills so as to, among other 
things, delete the divestment provision (see H. Rept. 69, 

78th Cong. 1st Sess., p. 2). 


Section 222 as enacted was a result of a compromise 

worked out by the conference committee. As part of the compromise 
the House acquiesced to the provision of the Senate bill which 

required divestment. The relevant portions of the Conference 

Report m. Rept. 142, Conference, 78th Cong., 1st Sess.) dated • 
February 18, 1943, are as follows: 


"STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


. "The managers on the part of the House at the con- 
ference on the disagreeing votes of the two Houses on 
i_he amendment of the House to the bill (q icpi +-<-> j 

consolidation** ° f 

consolidation^ and mergers of domestic telegraph carriers 

explfnation e of P ^ P ° 5 -?' Submit the following statement in' 
explanation of the effect of the action agreed upon bv the 

rcport? GS aitf recCM ™ ended ^ the accompanying conference 

bill after H ?he e „^ e 2 draent , Struck out a11 of the Senate 
fter the enacting clause. The committee of con¬ 
ference recommends that the Senate recede from its dis- 

which"i" a substit m f nd f° nt K° f u th0 Hous *.«ith an amendment 
wnich iu a substitute for both the Senate bill and the 

House amendment, and that the House agree to the same? 











A118 


"The differences between the House amendment * r d the 
proposed conference substitute are noted in the following 
statement, except for incidental changes made necci'iry 
by reason of agreements reached, and minor clarif , 'i ^ 
changes: 

"PROVISIONS OF THE PROPOSED NEW SECTION 222 OF THE 
COMMUNICATIONS ACT OF 1934 


"DIVESTMENT OF INTERNATIONAL OPERATIONS 

"Paragraph (2) of subsection (c) is a provision taken 
from the Senate bill, and no similar provision was contained 
in the House bill. It provides that any proposed consolida¬ 
tion or merger of domestic telegraph carriers shall provide 
for the divestment of the international telegraph operations 
theretofore carried on by any party to the consolidation or 
merger, within a reasonable time to be fixed by the Commis¬ 
sion, after the consideration for the property to be divested 
is found by the Commission to be commensurate with its 
value, and as soon as the legal obligations, if any, of 
the carrier to be so divested will permit. The Commission 
must require at the time of the approval of such consoli¬ 
dation or merger that any such party exercise due diligence ■ 
in bringing about such divestment as promptly as it rea¬ 
sonably can. 

"Consideration was given to the inclusion of such a 
. provision while the bill was under consideration by the 
House committee. It was felt that such divestment would 
be desirable in the public interest, but in view of cer¬ 
tain existing long-term contracts it was felt impracticable 
to require such action to be taken at this time. However, 
it is believed that the provision included in the confer¬ 
ence substitute will provide for the divestment of such 
operations without working undue hardship on the companies 
involved." [Conference Report, pp. 10 and 11] 


There is no suggestion in the Conference Report that the 
(-'--ipromise bill was intended to preclude Western Union from ever 
g ."•. engaging in international telegraph operations, or con- 
wni: Laritly, to deprive the Commission of its authority to authorize 
Western Union to provide an international telegraph service in the 
future, if it finds that such an operation would be in the public 
interest. 









J 
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III. 


SE rI^? N 222 D0ES N0T PRECLUDE THE COMMISSION' 

FROM AUTHORIZING WESTERN UNION TC >ROVIDE 
AN INTERNATIONAL TELEGRAPH SERVICE 

A. T here is _n o language in Section 222 which 
wou j-d preclude such an authotTia^tToriT - 

There is no provision in Section 222 which can be 
validly construed as precluding the Commission from authorizing 
Western Union to provide all types of international telegraph 
services. The Bureau's very expansive interpretation of the 
divestment provision (Section 222(c)(2)) is just not warranted 
by the language of the statute. If Congress had intended to 
preclude Western Union from ever again providing an international 
telegraph service, it would have explicitly said so in the stat¬ 
ute. Thus, Congress could have stated, ea,„ that "Subsequent 
to the divestment, the merged carrier ; precluded from providing 
any international telegraph operations." Alternatively, Congress 
could have provided that the merged carrier was to be precluded 
from providing any international telegraph operations for a 
stated period of years after the divestment was consummated. 

In this context, we note that when a company is ordered 
by a court to divest itself of a particular operation, that com¬ 
pany is not precluded from ever again engaging in that type of 

activity unless such a prohibition is specifically included in 
the Order. 

t 

Thus, for example, in Ma ryland s Virginia Mill, 

Pro ducers Ass ocivrtion v. United states , 362 U.S. 458 (1960), 
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the Supreme Court discusses an antitrust decree fashioned by 
the district court which ordered the Association (a milk pro¬ 
ducing co-operative) to divest itself within a reasonable time 
of all assets acquired from Embassy Dairy (a milk distributor). 

The lower court, however, refused to grant the government's re¬ 
quest to prohibit the Association from operating as a distributor 
in the V.’ashington market for a period of time after the divesti¬ 
ture and to prevent the future acquisition of distributors by the 
Association without prior approval of the government (362 U.S. at 
462, 472). It was patently clear to all parties that the divest¬ 
ment provision alone would not be an absolute bar to the Associa¬ 
tion engaging at a future date in the same type of activity that 
was engaged in by the company to be divested. 

In United States v. Crescent Amusement Co ., 323 U.S. 171 
(1944), rehearing denied, 323 U.S. 818 (1945), the Supreme Court 
at -323 U.S. 188 (1945) discusses the divestiture provisions of 
a decree fashioned by the district court whici. required each 
corporate exhibitor to divest itself of the ownership of any 
stock or other interest in any corporate defendant (defined in 
the decree to exclude certain companies) and specifically enjoined 
it from acquiring any interest in those companies in the future. 
The court at 323 U.S. 186-187 revised the decree to also prohibit 
future acquisitions of a financial interest in additional theatres 
outside of Nashville except after an affirmative showing that such 
acquisition will not unreasonably restrain competition. 
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In Schine Chain Theatres v. United States , 334 U.S. 
110 (1948), petition for clarification denied, 334 U.S. 831 
(1948), the Supreme Court at 334 U.S. 126-127 discusses a 
decree fashioned by the district court, which, among other 
things, required Schine to sell its interests in all but one 
theatre of its selection in each of 33 towns and prohibited 
Schine from acquiring any financial interest in additional 
theatres except after an affirmative showing that such ac¬ 
quisition will not unreasonably restrain competition. 

Similarly, in the present situation, in the absence 
of a specifit: prohibition against engaging in international 
telegraph operations in the future, the divestment provision 
cannot be construed to preclude all such operations for all 
time. Surely, if Congress had intended such drastic action, 
it could easily have so stated. 

B. The Bureau completely misconstrues what 

it appear s to consider to be the relevant 
portion of the legislative history . 

In support of its position that Section 222 precludes 
Weste :n Union from engaging in any future international tele¬ 
graph operations, the Bureau cites what it appears to consider 
to be the relevant: portion of the legislative history. However, 
even assuming that the language which the Bureau cites reflects 
the Congressional intent of the compromise bill which was even¬ 
tually passed, the Bureau completely misconstrues the meaning of 
that language. 
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Thus,.the Durcau appears to reason (at page 3 of its 
letter) that the intent of Section 222 is reflected by the recom¬ 
mendation of the Senate Committee on Interstate Commerce' that 
Congress approve an amendment to the Communications Act that 
shall empower the Federal Communications Commission eventually 
to require the merged domestic carrier to restrict itself solely 
to domestic telegraph operations if found to be in the public 
interest." (Emphasis added by the Bureau). Assuming that the 
Bur, a. is correct in its belief that that particular recommenda¬ 
tion of the Senate Commmittee on Interstate Commerce reflects 
the intent of Section 222, this would support our position that 
Section 222 does not take away the Commission's discretion to 
make future determinations as to Western Union's role in inter- 
national telegraph operations and not the Bureau's contrary posi¬ 
tion that Congress has taken this discretion away from the Com¬ 
mission. This is so because if the intent of Section 222 were to 
empower the Commission to require Western Union "to restrict it¬ 
self solely to domestic telegraph operations if found to be in the 
public interest " (emphasis added), as the Bureau appears to con¬ 
tend, then surely Section 222 cannot be interpreted as taking away 
the commission's discretion to authorize Western Union to provide 
international telegraph operations if the Commission believes that 
such operations are in the public interest. Thus, the very 
language relied upon by the Bureau indicates that the Commission 


*/ The pertinent recommendations of the Senate Committee on 
Interstate Commerce are set forth on pace 5 of this plead- 
' ing. 
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should have the discretion to restrict or not restrict Western 
Union to its domestic telegraph operations in accordance with 
the Commission's determination as to what would be in the public 
. interest. . 

C * language of the dive stment 

provision is clear a nd unambiguous, 
ad ditional concepts should no t bo~r Pa d 
into that provision . ~ '-~ 

In View of the clear and unambiguous language of the 
divestment provision, it is especially inappropriate to read 
into that prevision a much broader and more encompassing meaning 
than is suggested by the language of that provision. In such a 
case the clear language of the provision is the best guide to 
ascertaining the Congressional intent. Thus, in United States v 
Great Northern Railway_Co., 343 U.S. 5G2, 575 (1952), the 
Supreme Court stated: "It is our judicial function to apply 
statutes on the basis of what Congress has written not what 
Congress might have written." similarly, in 62 cases, etc . 
of_Jam v. U nited States , 340 U.S. 593, 596 (1961), Mr. Justice 
Frankfurter, speaking for the Court, stated: "But our problem 
IS to construe what Congress has written. After all. Congress 
expresses its purposes by words. It is for us to ascertain - 

neither to add nor to subtract, neither to delete nor to 
distort." 

„ Indee <*, it is also inappropriate, in a case such as 
this, where the language of the relevant provisions of the 
statute are clear and unambiguous, to attempt to vary the meaning 
of such provisions by reference to legislative history. Thus, 


/ 
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in Montgomery Charter Service, Inc , v. Washington Metropolitan 

Area Transit Commission , 325 F. 2d 230, 232-233 (D.C. Ci^r. 1963), 

the court in rejecting the attempt of the Washington Metropolita 

Area Transit Commission to interpret a statute differently than 

indicated by its unambiguous language, stated: 

[2] The Commission's brief flatly states, nevertheless, 
that "The language of Section 1(c) is ambiguous" and seeks 
to demonstrate from the legislative history of the Act 
that Congress did not intend Section 1(c) to mean what it 
plainly, unambiguously and unequivocally says. The Com¬ 
mission's statement that Section 1(c) is ambiguous is ob¬ 
viously inaccurate, as the plain terms of the section 
show. An inaccurate allegation of ambiguity does not 
justify the use of legislative history to vary the meaning 
of clear and unambiguous statutory language. We said in 
Elm Broadcasting Corp. v. United States: 

»* * * it is elementary in the law of statutory 
construction that, absent ambiguity or an absurd 
or unreasonable result, the literal language of a 
statute controls and resort to legislative his¬ 
tory is not only unnecessary but improper. United 
States v. Missouri Pac. K. Co., 1929, 278 U.S. 269, 

49•S.Ct. 133, 73 L. Ed. 322. [*] 

"[*] In that case the Supreme Court said, 278 U.S. 
at page 278, 49 S.Ct. at page 136: 

"' * * * Where doubts exist and construction 
is permissible, reports of the committees 
. of Congress and statements by those in charge 
of the measure and other like extraneous mat¬ 
ter may be taken into consideration to aid in 
the ascertainment of the true legislative in¬ 
tent. But where the language of an enactment 
is clear and construction according to its 
terms does not lead to absurd or impractical 
consequences, the words employed are to be 
taken as the final expression of the meaning 
intended. And in such cases legislative his¬ 
tory may not be used to support a construction 
that adds to or takes from the significance of 
the words employed (Cases cited.]" 
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SeC 3lS ° P.°f}. soli t3atcd Flowers Shipments v. Civil Aeronautics Board . 
205 F. 2d 449, 451 (9th Cir. 1953). 

D * The divestment provision involves a 

restriction on the con duct of business 
and consequently should be narrowly 
construed - ! ' " — -- 

A rule of strict construction is generally applied to 
the interpretation of statutes which inpose restrictions on the 
conduct of business. The general rule is that the scope of such 
statu 33 is not to be extended beyond the usual meaning of the 
terms. 50 Am. Jur. Statutes, i 397. See also United States v. 
Masonite Corporation. 316 U.S. 265, 280 (1942), where the Court 
stated that "Since patents are privileges restrictive of a 
free economy, the rights which Congress has attached to them 
must be strictly construed so as not to derogate from the 

general law beyond the necessary requirement of tne patent 
statute." 

In a significant recent case, the Supreme Court very 
narrowly interpreted a Consent Decree, which restricted the ac¬ 
tivities of Armour & Co. In United States v. Armour & Co . , 

402 U.S. 673 (1971), the Court considered whether an acquisition 
of a meat packer by a company engaged in a business forbidden 
to the packer by the Meat Tackers Consent Decree of 1920 violated 
that Decree. Under the 1920 Decree, Armour and several other 
defendants were required to abandon their interests in a wide 
variety of food and non-food lines. They were required to 
divest themselves of any interest in the business of ’’manufac- 
turing, jobbing, selling,. . . distributing, or otherwise dealing 
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in" a long list of food and other products sold by grocery stores 
They were enjoined from "either directly or indirectly, by them¬ 
selves or through their officers, directors, agents, or servants, 
engaging in or carrying on, either by concert of action or other¬ 
wise" the prohibited activities. The defendants were further en¬ 
joined from "owning, either directly or indirectly, . . . any 
capital stock or other interest whatsoever" in any business which 
dealt in the prohibited products. 

Despite the fact that Armour would have been unable to 
acquire Greyhound since Greyhound engaged in a business forbidden 
to Armour by the Consent Decree, the Court noted that the Consent 
Decree did not explicitly prohib ; t the specific relationship in 
issue and held that the acquisiti* n of Armour by Greyhound did 
not violate the Decree's prohibition against Armour directly or 
indirectly engaging in or carrying on the forbidden business. 

. Accepted principles of statutory construction thus 

indicate that the divestment provision in Section 222 should 
not be expansively interpreted as the Jureau has done, but rather 
should be construed as written. Moreover, any interpretation of 
Section 222 which would preclude Western Union from providing any 
international telegraph operation irrespective of the public bene¬ 
fits that a particular service would provide would appear to be 
contrary to public policy. In this connection, we note that the 
Acting Assistant Attorney General in charge of the Antitrust Divi- 
sion in explaining the Justice Department' s action in filing a 
motion in November'1971 to modify the 1920 Meat Packers Decree 
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so as to make it less restrictive stated, among other things, 
that it is "in line with the Division's current policy v/ith respect 
to decrees of placing time limitations on prohibited conduct which, 
in and of itself, does not constitute an independent violation 
of the antitrust laws." Commerce Clearing House Trade Regulation 
Reporter, par. 45,070, pp. 53,201-2. 

. E. The Bureau's interpretat ion of the 

divestment provision as restricting t he 
Commission's authorit y is at odds witn 
• the theory of allowing reguTatory agencies 
litv to e f lectively deal with Drob — 
lems und er constantly changing circumstances . 

The Bureau's interpretation of the divestment 
provision as precluding the Commission from authorizing 
Western Union to provide any international telegraph opera¬ 
tion, irrespective of whether such an authorization would 
be in the public interest, would result in an unwarranted limita¬ 
tion of the Commission's authority. Indeed, such a construction 
is at odds with the theory of allowing regulatory agencies flexi¬ 
bility to effectively deal with problems under constantly changing 
circumstances. Thus, for example, the Commission, quoting in part 
from F.C. C. v. RCA Communications, Inc . 346 U.S. 86 (1953), 
stated: 

As an administrative agency, the Commission has been 
entrusted with the responsibility of weighing the di¬ 
vergent considerations before it because, in the 
language of the Supreme Court, it is '. . . better 
equipped . . . for weighing intangibles "by speciAliza- 
^°n f by insight gained through experience, and by more 

. (Filc No - p - c - 363 °- fcc 55 - ii2e - 


W 
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Since Western Union, subsequent to the divestiture, 
could not provide any international telegraph operation with¬ 
out first seeking and receiving the necessary authority from 
the Commission, it would appear unreasonable to believe that 
Congress intended to preclude the Commission, as a matter 
of law, from ever ac,airi authorizing Western Union to provide 
any international telegraph service irrespective of any cir¬ 
cumstances that might prevail in the future. 

Indeed, in the present case, where the international 
record carriers are proposing to charge the public much higher 
rates for service similar to that for which Western Union has 
applied, refusal of the Commission to consider the merits of 
Western Union's application would appear to be an abdication 
of the Commission's responsibility under Section 1 of the Com¬ 
munications Act to "make available ... to all the people of 
the United States a rapid, efficient. Nation-wide, and world-wide 
wire and radio communications service with adequate facilities 
at reasonable charges . . . ." In this connection, it is noted 
that in Phillips Petroleum Co . v. State of Wisconsin , 347 U.S. 

672 (1954), the Supreme Court reversed the Federal Power Commis¬ 
sion's determination that it did not have the authority to regu¬ 
late gas soxd for interstate transportation and resale despite 
the fact that the Federal Power Commission had consistently 
interpreted the Natural Gas Act as not conferring such juris¬ 
diction. In doing so, the Supreme Court indicated that, among 
other things, the regulation of such activities by the Federal 
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Power Commission would help to carry out the primary aim of 
the Natural Gas Act to protect consumers against exploitation 
at the hands of natural gas companies. See also United States 
v * Southwestern Cable Company . 392 U.S. 157 (1968), where the 
Supreme Court discussed the broad authority of the Commission 
392 U.S. 167-168, 172-173 (1968), and noting that the Com¬ 
mission reasonably found that regulation over community ancenna 
television systems was necessary for carrying out its responsi¬ 
bilities, upheld the Commission's assertion of jurisdiction over 
Ct'ble television even though the Commission had previously 
determined that it had no jurisdiction over the industry. Cf. 
Permian Basin Area Rate Cases , 390 U.S. 747, 780 (3 96 8) , where 
the Court stated that "We are, in the absence of compelling 
evidence that such was Congress' intention, unwilling to prohibit 
administrative action imperative for the achievement of an 
agency's ultimate purposes." 

F. The Bur e au's heavy reliance on the 
Commission's decision in Telegraph 
• Service Wrth Hawaii is not warran ted. 

In Telegraph Service With Hawaii , 28 FCC 599 (1960), 
the question before the Commission was not whether Western Union 
could legally provide international telegraph service. Rather, 
the question was, in view of Hawaii's recent, admission as a State, 

whether service to Hawaii should now be considered a domestic 

0 

telegraph operation. Western Union had not completely divested 
itself of its international telegraph operations at that time. 


I. T 
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It did not argue in that case — as it does in the instant case — 
that Section 222 would not preclude it from providing a telegraph 
service to Hawaii if such service were considered to be an interna¬ 
tional telegraph service and in the public interest. 

While admittedly the Commission in the Hawaii case 
made several statements pertaining to its interpretation of 
the scope of Section 222 which are unfavorable to our position, 
it should be noted that the Commission did not have in that case 
the benefit of arguments dealing specifically with that issue. 

The present case, to the. best of our knowledge, is the first- 
case where arguments have been focused on the issue of whether 
Section 222 eternally precludes the Commission from authorizing 
Western Union to provide any international telegraph service 
even if such a service would provide substantial public benefits. 

We further note that unlike the circumstances existing at the 
time of the Hawaii case, the divestment provision has now been 
completely executed. Consequently, for the reasons advanced in 
this pleading, the divestment provision no longer has any all 
pervasive and eternal effect. To the extent that statements in 
the Hawaii case may be deemed inconsistent with our position that 
Western Union is not precluded by Section 222 from providing its 
proposed Hawaii Mailgram service, we respectfully request that 
the Commission modify such statements. 
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IV. 

EVEN ASSUMING, ARGUEND O, THAT SECTION 222 PRECLUDES 
• WESTERN UNION FR^M PROVIDING THE TYPES OF INTERNATIONAL 
TELEGRAPH OPERATIONS CARRIED ON AT THE TIME THE 
SECTION WAS ENACTED, IT CERTAINLY CANNOT VALIDLY BE 
INTERPRETED AS PRECLUDING WESTERN UNION FROM 
• PROVIDING NEW INTERNATIONAL TELEGRAPH SERVICES 
SUCH AS AN INTERNATIONAL MAILGRAM SERVICE 

A. "Theretofore carried on". 

The divestment provision provides that Western 
Union divest itself of its international telegraph opera¬ 
tions theretofore carried on". The only meaning shown for 
theretofore ' in the 1966 unabridged edition of The Random House 
Dictionary is 'before or until that time". Consequently, irres¬ 
pective of how broadly the divestment provision is interpreted, 
it cannot validly be interpreted as precluding new types of 
international telegraph operations which Western Union did not 
provide at the time Section 222 was enacted. To do otherwise 
would violate the cardinal rule of statutory interpretation that 
every word should have a significance. 

Thus, the Supreme Court in Ex parte Public National 
Bank , 278 U.S. 101, 104 (1928), stated that "No rule of statutory 
construction has been more definitely stated or more often re¬ 
peated than the cardinal rule that 'significance and effect shall, 
if possible, be accorded to every word.'" For the same general 
proposition, see also D. Ginsberg & Son v. Popkin , 285 U.S. 204, 
208 (1932); McDonald v. Th ompson , 305 U.S. 263 (1938); and 
Consolidated Flowers Shipments v. Civil Aeronau t ics Board , 205 
F. 2d 449, 450 (9th Cir. 1953). 














A132 


®* M ai lgram service is a new telegraph 
• • * I « • 

« 

Mai lgram service i** a new ’nnovative service provided 
by Wes Union under joint arrangements with the United States 

Postal Service. That it is a new service is further supported 
by the action of the Common Carrier Bureau in rejecting a tariff 
submitted by RCA Globcom for a service similar to Mailgram. In 
rejectina the tariff, the Bureau in a letter dated May 3, 1972, 
indicated that such a service was not of the type provided by 
RCA Globcom in 19t>4 even though RCA Globcom provided a number 
of different telegraph operations at that time. Indeed, the 
Bureau went so far as to state that such a service was not even • 
of -.-he type included in a 19 64 authorization to RCA Globcom to 
provide a number of specified telegraph services and "any other 
record service". Manifestly, Mailgram service is not the type 
of operation "theretofore carried on" in 1943, and, consequently, 
even under an expansive interpretation of. Section 222, that sec¬ 
tion cannot properly be construed as precluding the provision of 
an international Mailgram service by Western Union. 

WHEREFORE, Western Union respectfully requests that 
the Commission review and reverse the Bureau's interpretation 
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of Section 222 and direct the Bureau to accept its Hawaii 
Mailgram application for consideration on its merits. 

Ret, ctfully submitted, 


May 19, 1972 


THE WESTERN UNION TELEGRAPH COMPANY 

By 





Richard C. Hostetler J'l q 5 
50 Hudson Street * 

New York, N. Y. 10013 

I * I 
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Jack Werner 




David H. Lubet^zky 

1828 L Street, N. W. 
(Suite 1001) 

Washington, D. C. 20036 
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CERTIFICATE OF SERVICE 


I* Winnie A. Jefferson, hereby certify that I ‘have 

this 19th day of May, 1972, sent by first class United State 
• • 
mail, postage prepaid, a copy of the foregoing "Application' 

for Review of Action Taken Pursuant to Delegated Authority" 
to the following: 


Mr. Bernard Strassburg 
Chief, Common Carrier Bureau 
Federal Communications Commission 
Washington, D. C. 20554 
(Hand Delivery) 

Mi. Abbot'' C. Roseman 
Chief, International & Satellite 
Communications Division 
Federal Communications Commission 
Washington, D. C. 20554 
(Hand Delivery) 

Howard A. White, Esq. 

Vice President and General Counsel 
ITT World Communications Inc. 

67 Broad Street 

New York, New York 10004 

Eugene F. Murphy, Esq. 

Vice President and General Counsel 
RCA Global Communications, Inc. 

60 Broad Street 

New York, New York 10004 

Robert E. Conn, Esq. 

Senior Vice President (Law and Administration) 
Western Union International, Inc. 

26 Broadv/ay 

New York, New York 10004 
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_ . i _ • 


John J. Ryan, Jr., Esq. 

Tropical Radio Telegraph Company 
1006 Gtatlcr Office Building 
20 Providence Street 
Boston, Massachusetts 02116 
(Air Mail) 

The Honorable John A. Burns 
Governor of Hav/aii 
State Capitol 
Honolulu, Hawaii 96813 
(Air Mail) 



Winnie A./ Jefferson 

// c < 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


) 

In the Matter of ) 

) 

THE WESTERN UNION TELEGRAPH COMPANY ) 

) 

Application for authority pursuant to ) File No. 
Section 214 of the Communications Act ) 
of 1934, as amended, to lease and to ) 

operate facilities to extend Mailgram ) 

service between the United States ) 

Mainland and Hawaii. ) 

__ ) 


OPPOSITION TO 

APPLICATION FOR REMEW OF ACTION 
TAKEN PURSUANT TO DELEGATED AUTHORITY 

RCA Global Communications, Inc. ("RCA Globcom") hereby 
opposes the application filed pursuant to Section 1.115 of the 
Commission’s Rules by The Western Union Telegraph Company ("Western 
Union") requesting review of the Chief of the Common Carrier Bureau’ 
action in returning Western Union’s application for authority to 
extend its Mailgram service from the United States Mainland to 
Hawaii. 

On April 28, 1972 Western Union filed an application for 
authority under Section 21.4 of the Comnunications Act to lease and 
operate facilities between the 48 contiguous United States and the 
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State of Hawaii for the purpose of extending Western Union's 
lomestic Mailgram service to Hawaii. 

On May 19, 1972 the Chief of the Common Carrier Bureau 
returned the Western Union application on the grounds that: 

(a) Mailgram is an international telegraph 
service; 

(b) Section 222 is intended to preclude Western 
Union from providing past and future international 
telegraph services in competition with the 
independent international telegraph carriers; and 

(c) The Commission has no authority to grant the 
Mailgram application, absent an amendment of 
Section 222 of the Communications Act, even if 
it were considered in the Public interest. 

In its instant petition Western Union argues that Section 222 
of the Communications Act does not preclude a grant of Sec¬ 
tion 214 authorization tr. it to provide all types of interna¬ 
tional telegraph services since there is no specific prohibition 
against engaging in international telegraph operations in the 
future. It states the Common Carrier Bureau has completely 
misconstrued the relevant portion of the legislative history 
of Section 222 in reaching his conclusion thrt Western Union 
is precluded from engaging in any future telegraph operations. 
Western Union contends that since the divestment provision of 
Section 222 constitutes a restriction on the conduct of its business 
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the section should be construed narrowly and in favor of allowing 
the grant of Section 214 authority. It also contends that the 
Bureau's refusal to grant authority is at odds with the theory of 
allowing regulatory agencies flexibility to effectively deal with 
problems under constantly changing circumstances. Finally, Western 
Union argues that even if it were barred fr*o providing the same 
types of telegraph services it provided at tne time of the divest¬ 
ment, Mailgram is not a service "theretofore carried on" but instead 
is a totally new telegraph service. 

The basic issue presented in the Western Union application 
for review is whether the Common Carrier Bureau has correctly inter¬ 
preted Section 222 of the Communications Act as precluding Western 
Union from providing international Mailgram service. 

As shown below, we believe that Section 222 is an absolute 
and continuing bar to the acquisition by Western Union of any inter¬ 
national telegraph operations. Thus the Chief of the Common Carrier 
Bureau was correct in his interpretation of the legislative history of 
Section 222 and drew the appropriate conclusions therefrom. It is 
also apparent that Western Union’s attempt to have the Commission 
narrowly interpret Section 222 is without any support. The few 
cases it docs cite are not applicable to the present factual situation. 
Likewise Western Union's contention that interpreting Section 222 
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as providing a continuing prohibition is at odds with th' theory 
of allowing regulatory agencies flexibility is fatuous. No such 
principle exists which can be applied in all circumstances. The 
Chief of the Common Carrier Bureau was also correct in relying on 
the Telegraph Service with Hawaii case. That case as well as other 
past Commission decisions clearly establish the absolute nature 
of Section 222. Lastly, we believe Mailgram is clearly a telegraph 
service and within the ambit of Section 222. 

Therefore we submit that the Chief of the Common Carrier 
Bureau was correct in his interpretation that Western Union is 
barred indefinitely from providing all .international telegraph 
services including Mailgram. In support of this opposition RCA 
Globcom submits the following information: 

1. Section 222(c)(2) of the Communications Act, the 
divestment provision, reads: 

Any proposed consolidation or merger of 
domestic carriers shall provide for the 
divestment of the international telegraph 
operations theretofore carried on by any 
party to the consolidation or merger. 

The divestment requirement is absolute, and clearly states that 

all international telegraph operations of the domestic carrier 

would have to be divested. It is obviously a gambit for Western 

Union to argue that the divestment provision was not meant to be 
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a permanent bar to international telegraph operations. Even 
assuming the language of Section 222 is not clear, it would be 
permissible and, in fact, mandatory to consider the genesis of 
the provision in question as the Chief of the Common Carrier has 
done in his letter returning the Western Union application. 

2. It is well settled in the law that statutory construction 
must not occur in a vacuum. In a 1968 case the Court stated "statutes 
ore contextual as well textual. Their proper interpretation re¬ 
quires more than linguistic seriation. Courts must also look to 

the logic of Congress and to the broad, national policy w v ich 
prompted the legislation."* It is hornbook law that before the 
true meaning of a statute can be determined, consideration must 
be given to the problem to which the legislature addressed itself, 
the legislative history of the statute and the administration of 
the statute prior to the instant litigation.** 

3. During the period prior to enactment of Section 222 

in 19 93 the Postal Telegraph Company suffered seriously from competition 

within the industry and with forms of communication other than tele- 

« 


* A rgosy Limited v. Ilennigan . MOM F.2d 19, 20 (5th Cir. 1968). 

** 2 Sutherland, Statutory Constructing 9505 (3rd. ed. llorack 1993) . 
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graph. Postal had been incurring large losses and had already 
been advanced about $9,000,000 from the Reconstruction Finance 
Corporation to allow its continued operation. Western Union had 
supported consolidation of the domestic telegraph carriers on the 
grounds that "There is no more reason for three telegraph services 
than for three telephone services. Such duplication is wasteful. 

It should be discouraged."* It was barred from seeking and attaining 
merger, however, by the effect of the antitrust laws. 

4. Thus the enactment of Section 222 on March 6, 1943 was 
for the special purpose of dealing with the unusual and pressing 
circumstances surrounding the impending failure of the Postal Tele¬ 
graph Company and to provide an affirmative grant of authority 
supplanting the antitrust laws which stood in the way of such con¬ 
solidations and mergers.** 

5. The merger bill was the outgrowth of legislative 
studies that had been conducted since 1939 when the Senate adopted 
a resolution directing a study of the telegraph industry in the 
United St«ces. In the course of these studies, hearings were held 


* Hearings on S.2598 Before a Senate Subcommittee of the Committee 
on Interstate Commerce 77th Cong. 2nd Sess. 63 (1942). 

** H.R.Rep. No. 69, 78th Ceng., 1st Sess., 1 (1943). 
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in May 1991* at which spokesmen for the industry and the Commission 
emphasized the need for a requirement that a merged domestic carrier 
divest itself of its international operations. 

** Federal Communications Commission Chairman James Lawrence 

Fly testified: 

Also, Western Union (as the merged 
domestic carrier) would have to divest 
itself of its international cable 
lines and business in order to avoid 
any undue preferential treatment which 
mi it otherwise result.** 

6 . Concern was voiced by regulatory as well as industry 
spokesmen that Western Union, through ownership of the single 
remaining nationwide telegraph system, would be in a position to 
control the distribution of outbound international telegraph traffic 
and to favor its own international cable facilities. Accordingly, 
Section 222(e) directs that any consolidated or merged carrier shall 
distribute among the international carriers telegraph traffic destined 
to points outside the continental United States and divide the charges 


* Hearings on S. Res. 95 Before a Senate Subcommittee, 77th Cong., 
1st Sess. (extended by S. Res. 268, 77th Cong., May 19-29, 1991). 

** Id. at 16. 


V 


* 
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for such traffic in accordance with such joint, reasonable, and 
equitable formula as the carriers shall agree upon and the Commission 
shall approve. It appears that the danger presented by possible 
favoritism in traffic distribution seemed tc the framers of the 
legislation to require more protective measures than the formula 
alone, since divestment was required of Western Union, despite the 
formula provision. 

7. Western Union would have the Commission, however, dis¬ 
regard the clear Congressional intention to restrict Western Union 
to domestic telegraph business by arguing that Congress would have 
included a specific proviso as to the duration of the prohibition 
against entering the international market if it had so intended. 

Rather than militating in favor of U 7 estern Union, we submit that 
the absence of any specific proviso indicates the clear intention 
that the prohibition continue at least as long as Western Union’s 
monopoly in the domestic telegraph business. If one accepts the 
Western Union position, then it could have reentered the international 
telegraph business one day after it had completed divestment. Cer¬ 
tainly, interpreting the statute in this manner leads to an absurd 
and unreasonable result. See page 13 of Western Union’s petition 
and the case cited thereon for the appropriate rule of statutory 
construction in such a situation. 
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8. In support of its position on the absence of a specific 
proviso as to the duration of the prohibition. Western Union cites 
several cases in which a company is not precluded from again engaging 
in the particular activity which it was required previously to divest 
unless such a prohibition is specifically included in the order. The 
distinction between such court cases and a statute enacted by Congress 
involving a specific legislative history should be evident. In each 
of the cases cited by Western Union the factual situation involves a 
divestment under one of the antitrust laws where the company ordered 
to divest received nothing in return. 

9. Western Union also contends that the Chief of the Common 
Carrier Bureau "completely misconstrues what it appears to consider to 
be the relevant portion of the legislative history" by noting that the 
Senate Committee on Interstate Commerce recommended Congress adopt an 
amendment to the Communications Act which would "empower the Federal 
Communications Commission eventually to require the merged domestic 
carrier to restrict itself solely to domestic telegraph operations if 
found to be in the public interest ..." Western Union argues that the 
underlined portion of the recommendation indicates the Commission was 
to retain a discretionary power to allow future international telegraph 
service if it found the service to be in the public interest. 
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10. We submit the opposite is true and that the Chief of 

the Common Carrier Bureau was correct in his interpretation. The 

» 

amendment recommended by the Senate Committee was not accepted but 
instead the divestment provision was enacted without the discretionary 
clause. Thus Congress chose to enact a stronger and unqualified 
divestment provision; that the Congress "shall require" the merged 
domestic carrier to divest itself "as promptly as it reasonably can." 

11. Further, the absence of the discretionary clause is 
extremely significant when viewed with the other provisions of Section 
222. Thus when Congress chose to qualify the Commission's action in 
Section 222 it very clearly did so. For example, the merger and dis¬ 
tribution clauses very precisely delimit the Commission’s discretion. 

We must therefore conclude that Congress, cognizant of the recommen¬ 
dation by the Senate Committee, chose not to give discretion to the 
Commission in this area but to require absolute and final divestment. 

12. Western Union also contends that the divestment pro¬ 
vision should he interpreted narrowly because it involves a restriction 
on the conduct of business. In support of this proposition it cites 
first a case involving a patent privilege and second a recent Supreme 
Court case which it states stands for the same proposition. The 
patent case cited by Western Union* did involve a situation where 
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the Court felt the patent should be interpreted narrowly. Western 
Union fails, however, to detail the facts which lead to this con¬ 
clusion. The Court was dealing with a situation in which the defen¬ 
dant corporation was using a patent privilege to escape the more gen¬ 
eral prohibition against restraint of trade. The Court stated: 

That must be the point of departure for 
decision on the facts of cases such as 
the present one lest the limited patent 
privilege be enlarged by private agreements 
so as to by-pass the Sherman Act. Certainly, 
if the de credere agency device were given 
broad approval, whole industries could be 
knit together so as to regulate prices and 
suppress competition. That would allow the 
patent owner under the guide of his patent 
monopoly not merely to secure a reward for 
his invention but to secure protection from 
competition which the patent law unaided by 
restricted agreements does not afford.* 

This can hardly be cited for any precedent value in the instant sit¬ 
uation. There is no necessity fcr the Commission to unduly restrict 
its interpretation of the divestment provision. 

13. The second case cited by Western Union in favor of a 
narrow construction of the divestment provision is United States v. 
Armour & Co .. 402 U.S. 673(1971). That case involved the very precise 
nuestion of the interpretation to be given a consent decree. The court 
recognized that consent decrees are entered into after negotiation 


*Id. at 278-279. 
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between the plaintiff and defendant and as such necessarily involve 

a compromise, i.e. the par.ies give up something they might have 

won in a formal evidentiary proceeding in order to save the time, 

expense and inevitable risk of litigation. 

For these reasons, the scope of a consent 
decree must be discerned within its four 
corners, and not by reference to what might 
satisfy the purposes of one of the parties 
to it. Because the defendant has, by the 
decree, waived his right to litigate the 
issues raised, a right guaranteed to him by 
the Due Process clause, the conditions upon 
which he has given that waiver must be re¬ 
spected, and the instrument must be construed 
as it is written, and not as it might have 
been written had the plaintiff established 
his factual claims and legal theories in liti¬ 
gation.* 


Again, as in the prior case. Western Union has used principles of 
interpretation developed in particular and unusual situations as 
indicating general rules of statutory construction that should be 
applicable in all situations. 

14. While the rule of statutory construction applicable 
to consent decrees may dictate a narrow interpretation, the very 
specific principle pronounced by the Court in the Armour Case has 
no significance in the instant situation where Western Union has 
voluntarily subjected itself to the divestment provision in order 
to acquire a domestic telegraph monopoly. 

*i!P-jti'd States v. Armour R Co . 402 U.S. 073, 082 (1971). 
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15 . Western Union is also incorrect in contending that 
the Common Carrier Bureau interpretation of Section 222 must be 
rejected for being at odds with the theory of allowing regulatory 
agencies flexibility to effectively deal with problems under 
constantly changing circumstances. We know of no universal principle 
that regulatory commissions possess unlimited authority, and Western 
Union cites no case in support. One case it does cite merely 
demonstrates that in those situations where the statute with which 
the regulatory agency works was written before specific types of 
problems were extant, then in certain cases the broad general pur¬ 
poses of the governing statute must be considered. Thus in United 
States v. Southwestern Cable Company . 392 U.S. 157 (1968), the Court 
was concerned with whether the Commission had authority to regulate 
CATV systems, a form of co*iununacations not even in existence at 
the time the Communications Act was enacted. The Permian Basin 
Area Rate Cases , 390 U.S. 747 (1968) on the other hand dealt with 
the extent of a regulatory agency’s authority to set rates. The 
basic authority to set rates for individual companies was acknowledged, 
but the extension to cover broad geographic areas was in question. 

lb. The above cases cannot be compared with the instant 
situation. The divestment provision has a clear legislative history 
and has been consistently applied. The only principle that the 
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Commission could set by accepting Western Union arguments and 
allowing the provision of Mailgram to Hawaii is that the basic 
statute which governs the Commission can be interpreted without 
regard to its intended purpose. In this regard it is interesting 
to note that in a case cited by Western Union in support of its 
argument that the Commission should interpret the divestment pro¬ 
vision broadly so as to retain flexibility, the Supreme Court based 
its decision on the fact that the Federal Power Commission had failed 
to properly interpret the relevant statutory language, the pertinent 
l egislative history, and past court decisions ,* 

17 . The principle advocated in the instant case by Western 
Union is also strangely at odds with the position it took on a 
Commission rulemaking proceeding in Docket 18703 which was concerned 
with, among other things, the authority of the Commission to reject- 
tariff filings that did not comply with proposed informational rules. 
The Commission had based its authority to issue the rejection rule 
on the general "catch-all” provision of Section 4(i) of the Communi¬ 
cations Act which permits the Commission to "perform any and all acts. 
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make such rules and regulations, and issue such orders, not incon¬ 
sistent with this Act, as may be necessary in the execution of its 
functions 

18. Western Union challenged the Commissions authority 


by stating: 

At present, the Commission under Section 
203(d) of the Act, can reject a tariff 
filing, solely for the reason that it does 
not provide and give lawful notice of its 
effective date. Obviously, this present 
rejection authority is the expressed limit 
enacted by Congress. Therefore, change, as 
broad as contemplated in this proposed 
section, should be enacted by Congress. 

It appears the "principle" of wide Commission discretion is only 

to be advocated when the Communications Act prohibits your desired 

end and will be rejected if necessary in a specific situation where 

a narrow interpretation is desired. 

19. Western Union’s attempt to distinguish the Telegraph 

Service with Hawaii Case * is likewise without merit. Western Union 

tries to dismiss the necessary conclusion of the Commission that 

the domestic telegraph carrier must withdraw from telegraph services 

to overseas points by stating: 

It did not argue in that case -- as it does 
in the instant case — that Section 222 would 
not preclude it from providing a telegraph 


* Telegraph Service With Hawaii 28 F.C.C. S99 (I960) 



A151 


service to Hawaii if such service were 
considci’cd to be an international tele¬ 
graph service in the public interest. 

20. It is obvious that Western Union did not make the 
argument in the Hawaii Case because it accepted that it was required 
by Section 222(c)(2) to withdraw from the international telegraph 
market. The Commission could not have stated its position more 
clearly than that Section 222 "was included to limit the operations 
of the merged carrier to its historic area of landline service, 

and to preclude it from competing for traffic to overseas areas, 
including Hawaii."* 

21. Further the Commission’s conclusion in this regard 

is not mere dicta as Western Union seems to suggest but a vital part 
of the reasoning process that was used to determine whether an 
amendment to Section 222 was required to allow Western Union to main¬ 
tain telegraph services to Hawaii. Even Western Union recognizes 
the weakness of its argument with respect to the Hawaii Case by re¬ 
questing the Commission to modify its statements in that case to 
the extent they are inconsistent with its position taken in the 
petition for review. 

22. In this regard it should be noted that in treating 
Western Union’s arguments that public interest considerations (i.e. 
lower rates, faster service) necessitate granting it authority to 


* Id. at 007 
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service Hawaii,* the only option the Commission considered was 
whether it should reconmend legislation to Congress to change 
Section 222. It completely disregarded the notion that it has 
discretion to modify the Congressional intent embodied in the 
statute. 

j 

23. It should also be noted that during the long history 

of extensions and delays in the Western Union Divestment proceeding 

from the initial order to divest in September 1943 the Commission 

has had ample opportunity to observe the activities of the as yet 

undivested merged domestic carrier and remarked: 

"Assuming the best of faith on its part in 
its interpretation of the formula. Western 
• Union cannot be regarded as an impersonal 
forwarder in the present conditions of con¬ 
flicting interests. We think that it is 
manifest, from our extensive findings in 
this connection, that continued operation 
of the cables by Western Union gives rise 
to serious problems in the distribution of 
intei’national telegraph traffic, and that 
such problems cannot be alleviated other 
than by divestment. Thus, the reasons which 
impelled Congress to require divestment of 
Western Union’s [international] telegraph 
operations have been amply justified by 
experience under a combined landline-cable 
operation ."** 


* Telegraph Service with Hawaii at GOO 

** Western Union Divestment 25 F.C.C. 35, 87 (1958). 
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Thus, for almost twenty years the Commission consistently applied 

the same interpretation of Section 222 : that complete divestment 
was required. 

24. As an alternative to its arguments already discussed 
Western Union states that the proposed Mailgram service is not 
telegraph service" as that term is used in Section 222 but an 
altogether new service. Mailgram service clearly and simply is the 
telegraphic transmission of messages to distant teleprinters, u J ’lizing 
postmen instead of company messengers for delivery to the addressee. 

But this difference is hardly so revolutionary as to make Mailgram into 
a service apart from telegraph. Nor is mail delivery revolutionary. 

The international carriers have for years been providing the option 
of having international telegraph messages delivered by mail if the 
customer so desires. Tims for at least 30 years RCA Globcom had an 
effective tariff provision allowing the selection of regular post as 
the medium for delivery of telegrams. Therefore, we agree with-the 
recent findings of the Chief of the Common Carrier Bureau and the 
Commission’s earlier statement that "to elevate this experimental 
amalgam of two traditional services to the level of a ’radical departure' 
from existing telegraph services is stretching the facts."* 

•‘See Federal Communications Commission’s brief on petition for review 
f K-morandum Opinaon and Order of the Federal Communications Commission 
duted January 2, 1070 at 20. 


I 
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25. Inasmuch as Mailgram is a telegraph service, there is 
no force to the Western Union argument that the "theretofore carried 
on" clause of the divestment provision permits it to now provide 
Mailgram. 

26. In conclusion, RCA Globcom believes that the action 
of the Chief of the Common Carrier Bureau in returning the Western 
Union Mailgram application was correct. Review of that action is 
unwarranted since Western Union has not shown: 

(a) the action taken pursuant to delegated 
authority was in any way in conflict with 
statute, regulation, case precedent, or 
established Commission policy, 

(b) the present issues involves a matter of 
law or policy which has not been previously 
decided by the Commission, 

(c) the action involved application of a 
precedent or policy which should be over¬ 
turned or revised, 

(d) there was an erroneous finding as to an 
important or material factor, or 

(e) there was prejudicial procedural error. 

WlIERErORE, in view of the foregoing, RCA Globcom opposes the 

petition for review filed by Western Union and requests the Commission 
to deny it. If the Commission does decide to entertain the petition. 
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RCA Globcom requests the opportunity to file briefs and engage 

an oral argument before the Commission on this most important 
matter. 

Respectfully submitted, 

RCA GLOBAL COMMUNICATIONS, INC. 


By: s/Carj J. Camrelosi 


By: s/Arthur W, Trufelli _ 

Its Attorneys 

60 Broad Street 

New York, New York 10004 


June 26, 1972 
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Before the 

FEDERAL COMMJNICATIONS COMMISSION 
Washington, D. C. 2055*1 


In the Matter of ) 

) 

THE WESTERN UNION TELEGRAPH COMPANY ) 

) 

Application For Authority Pursuant to ) 
Section 214 of the Communications Act ) 
of 1934, as Amended, to Lease and to ) 
Operate Facilities to Extend Mailgran ) 

Service Between the United States ) 

Mainland and Hawaii. ) 


PETITION OF WESTERN UNION INTERNATIONAL, INC. 
TO DISMISS OR DENY APPLICATION FOR REVIEW 


By application filed April 4, 1972, The Western 
Union Telegraph Company (WUTelCo) requested authority, 
pursuant to Section 214 of the Communications Act of 1934, 
as amended.(the Act), to provide Mailgram service between 
the mainland United States and the State of Hawaii. 

The Common Carrier Bureau, by letter decision 
dated April 19, 1972 (Decision), rejected the application 
upon the ground that, pursuant to Section 222 of the Act, 
the Commission lacked authority to consider the applica¬ 
tion. 

On May 19, 1972 WUTelCo filed an Application for 
Review of the Decision. Western Union International, Inc. 
(WUI) hereby petitions the Commission to dismiss or deny 
the Application for Review and supports the Decision. 
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I• Summary of Argument 

1. The issue presented is whether Section 222 of the 
Act excludes WUTelCo from international telegraph operations. It 
took twenty years for WUTelCo to effectuate the Congressional man¬ 
date of cessation of international operations, notwithstanding 
repeated Commission and judicial admonitions. Now, only eight 
years after implementation of the mandate, WUTelCo seeks to evade 
that mandate and to re-enter international operations. WUTelCo's 
present position that this divestment requirement was a momentary, 
evanescent event and that WUTelCo could re-enter the international 
market place at any time thereafter, flies directly in the face of 

(a) Section 222 of the Act, as supported by its 
legislative history; 

(b) judicial constructions of the statute; 

(c) the Commission's prior determinations 
and rulings; and 

(d) WUTelCo's own prior position. 

2. Moreover, WUTelCo asks the Commission to reverse 
the legal conclusion of its Common Carrier Bureau, whose senior 
officials actually witnessed and participated in the regulatory 
history of the divestment and are experts in its legislative 
history. 

3. Absolutely as a matter of law, WUTelCo cannot 
provide international record services. 1 Both the word- 
ing of the statute and its legislative history support 

1. Manifestly as a matter of policy the Commission should not 
authorize an international re-entry by WUTelCo even if the 
Commission had power to do so, which it clearly does not 
by virtue of Section 222. 
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the Bureau's conclusions regarding WUTelCo's proposed 
mailgram service to Hawaii: 

"a. The proposed service is an inter¬ 
national telegraph service; 

b. Section 222 is intended to preclude 
WUTC from providing future international 
telegraph services, as well as those pro¬ 
vided in 19^3. in competition with the 
independent international telegraph 
carriers; and 

c. The Commission, therefore, has no 
authority to grant the instant application, 
even if it were considered in the public 
interest, absent an amendment of Section 
222 of the Communications Act." Decision, 
p. 5. 

Although the issue before the Commission is 
simple and the le t i ruling by the Common Carrier Bureau 
is obviously correct, WUI is briefing this issue at length 
in this petition because of its fundamental and pervasive 
significance to WUI. The very birthright of WUI, which 
purchased the international telegraph operations from 
WUTelCo, is being challenged by the seller which covenanted 
at the time of the sale that "it will not compete, either 
directly or indirectly, by wire, radio or other means of 
communication, now or hereafter existing, with the Cable 
System in international telegraph operations." The full 
text of this covenant and its origin and background before 
the Commission is set forth in the letter regarding mail- 
gram service of April 11, 1972 from WUI's President to 
the Chairman of the Commission, which letter is incorporated 
herein by reference. 
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5. Nearly 30 years have passed since Congress 
bestowed upon WUTelCo the valuable privilege of merger 
with Postal Telegraph Co. As a condition of permitting 
by statute the creation of a domestic telegraph monopoly 
which otherwise would have been barred by the antitrust 
laws. Congress ordered total divorce of WUTelCo from 
international operations because (among other reasons) 
as the sole purveyor of domestic services, its built-in 
advantages as a participant in international operations 
would be unfair. 

6. The merger legislation was permissive. 
Nevertheless, WUTelCo chose to consummate the merger, 
thereby accepting and activating the statutory limitation 
precluding international operations. Having enjoyed the 
fruits of the legislative bounty, WUTelCo is now trying 

to evade the reciprocal statutory restriction. Similarly, 
having received a valuable consideration from WUI for the 
sale of the international operations, WUTelCo now seeks to 
resume international operations and to violate its covenant 
not to compete. 

7. In the three decades since promulgation of 
Section 222, Government and industry have functioned in 
universal agreement that, following divestment of its 
theretofore provided international services, WUTelCo 
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would not conduct international operations of any kind. 

It is clear that Congress's objectives would not have 
been attained if, following divestment, WUTelCo were to 
be permitted to re-enter the international sphere and 
once again be in a position to favor its international 
arm by virtue of its domestic telegraph monopoly and be 
able to form a huge domestic-international combine. 

8. Both the Commission and the courts have 
agreed with this reading of Section 222. WUTelCo has 
itself recognized its statutory inhibition from partici¬ 
pating in international operations. Congress, which has 
had three decades to evaluate the results of its handiwork, 
together with the judicial and administrative interpre¬ 
tations of its legislation, has found no reason to alter 
the statute. 

9. Accordingly, the Bureau astutely rejected 
WUTelCo's application of April 4, 1972 to provide inter¬ 
national mailgram service between the Mainland and Hawaii. 
In its application for review, WUTelCo has presented no 
pertinent new arguments not already raised in its Section 
214 application and rejected by the Bureau. Since WUTelCo 
has merely added irrelevant citations to unrelated fields 
of law, absolutely no basis has been presented for the 
Commission to reverse the Bureau's ruling. 
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II. Section 222 Excludes WUTelCo Prom 
Any International Operations 

10. Section 222 bars WUTelCo from International 
operations. Following a careful definition of domestic 
and international telegraph operations solely on the basis 
of a geographical delineation, with no chronological limita¬ 
tions (Section 222(a)(5) and 222(a)(6)), the statute per¬ 
mitted the merger of the two domestic carriers (Section 
222(b)(1)) and mandated divestment of their international 
operations (Section 222(c)(2)). This geographical dichotomy 
between "domestic" and "international" operations, set forth 
in Section 222, is dispositive of the issue before the Com¬ 
mission . 2 3 

11. Section 222 also permitted either as part of 
the domestic merger "or thereafter" the further acquisition 
by the merged carrier" of "domestic telegraph properties, 
facilities or operations" from either a "carrier... not pri¬ 
marily a telegraph carrier", or an "international telegraph 
carrier". Sections 222(b)(1), (2). It is important to 
note that this careful delineation of the operating scope 

of the domestic carrier—both as a result of the initial 
merger and any subsequent acquisitions—is limited to the 
domestic sphere.^ 


2. Unless or until the North American continental land mass 
displaces the Atlantic, Pacific, or Caribbean bodies of 
water, WUTelCo is barred from providing record communica¬ 
tions services between the continental United States and 
overseas points. This is the answer to WUTelCo's question 
of whether Congress had intended to preclude Western Union 
eternally from providing an international telegraph service. 
Application for Review, pp. 3 - ^• 

3. WUTelCo has since taken advantage of Section 222(b)(1) to 
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12. Not only is WUTelCo barred from consoli¬ 
dating with an international carrier, but Section 222 
(c)(2) requires that even those international telegraph 
operations theretofore carried on by any party to a con¬ 
solidation of domestic telegraph carriers must be divested. 
Accordingly, following any acquisitions permitted in this 
section, the merged domestic carrier is to be totally— 
not temporarily—divorced from international telegraph 
operations. 

13. This structure also underlies Section 222(e), 
which mandates an international formula in the case of any 
consolidation permited under Section 222. Although the Act 
recognizes that there must be a gap in time between the 
domestic merger and actual divestment of WUTelCo's inter¬ 
national operations, this provision sets out the principle 
of the merged carrier's structural separation from inter¬ 
national operations immediately upon merger. The merged 
carrier must make its traffic distribution pursuant to 
formula among the international telegraph carriers. There¬ 
upon, the international telegraph operations of any domestic 
telegraph carrier shall be considered to be the operations 

of an independent international carrier". Section 222(e)(4). 
. 1 these international operations were subject to divestment, 
the Act clearly in no way contemplates or permits further, 

acquire the TWX service from AT&T. See, Western Union 

Telegraph Co. . 24 F.C.C. 2d 664 (1970). 


* 






A166 


other or difx’erent involvement internationally by the 
merged carrier, after divestment had been effected. 

ll». Thus, Section 222 permits the domestic 
merger; permits future expansion of the merged carrier's 
domestic operations; even under arrangements with inter¬ 
national carriers; forbids future expansion into the 
international sphere; and sets out a requirement for the 
merged domestic carrier to provide equitable distribution 
of internatinal traffic pending divestment. By this care¬ 
ful circumscription of the merged carrier's functions. 
Congress intended to protect the public from the obvious 
detrimental consequences of both authorizing a domestic 
merger and permitting the merged domestic carrier to 
operate in the international field: 

"[B]y this legislation Congress relaxes a 
long-established and popularly supported 
policy against monopolies to the extent 
of permitting domestic telegraph com¬ 
panies to merge, but was careful to 
hedge this permission about with pro¬ 
tective provisions clearly stated in 
the act...". Applications for Merger 
of Weste, Unio.i and Postal Telegraph , 

10 F.C.C. 14B, 172 (1944). 
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III. The Legislative History of Section 222 
Requires Total Separation of WUTelCo 
From Any International Operations 

15. The legislative history of Section 222 
clearly shows the Intention to limit WUTelCo strictly 
to domestic telegraph operations. Since an act of Con¬ 
gress was necessary to confer the right of merger which 
would otherwise contravene the antitrust laws, there 
was a great deal of concern that a merged domestic car¬ 
rier would have too great a concentration of power and 
would foreclose competition in the international sphere. 

16. One of the prime objections to the merger 
bill was that it would tend to create "the formation of a 
huge, over-all single telegraph-cable-radiotelegraph com¬ 
bine" S. Rep. No. 13, 78th Cong., 1st Sess. 3 (1943). 4 

The purpose of restricting carrier mergers or consolidations 
to domestic operations was to prevent such a concentration 
of power and resources. Id^ Similarly, the divestment 
requirement was intended to ensure that the "merged domestic 
carrier would not be put in a position to compete unfairly 
with other international carriers by giving preference to 
its own international lines." 89 Cong. Rec. 1125 (daily ed. 
Feb. 18, 1943)(remarks of Sen. McFarland). 

17. Although the Senate bill was initially modi¬ 
fied by the House through deletion of the divestment 
requirement, H. R. Rep. No. 69, 78th Cong. 1st Sess. 2 (1943), 
there is no legislative history showing this was intended 


4. Cited hereinafter as S. Rep. No. 13 . 
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as an implicit sanction of a vast domestic-international 

combine. Rather, the House considered that: 

"divestment would be desirable in the 
public interest, but in view of the 
certain existing long term contracts 
it was felt Impracticable to require 
such action to be taken at this time." 

H. R. Rep. No. 142, 78 th Cong. 1st 
Sess. 11 (1943). 

18. The problem was resolved in conference and 

f 

the divestment provision reinstated upon the House con¬ 
ferees determining that divestment would create no "undue 
hardship on the companies involved." Id. 


19. The Senate bill which was introduced in 
1943 was identical in all material respects with a bill 

• 

passed by the Senate in 1942, but which failed in the House 
for lack of a quorum. S. Rep. No. 13, p. 1. In the 1942 
hearings on the bill, it was clearly understood that the 
merger restrictions and divestment provision were intended 
to limit the merged company by statute to domestic operations. 

20. James L. Fly, then Commission Chairman, 

testiij.ed concerning the meaning of the provision prohibiting 

a domestic carrier from consolidation or merger with an 

international carrier: 

"I think that pioviso ought to be there 
in any case; that is, we do not want 
the domestic company to have any inter¬ 
national arrangements; that is, any 
international properties or operations. 

There are so many difficulties there that 


5• Hearings on 3. 2598 Before a Subcomm. of the House Comm, on 
Interstate Commerce , 77 Cong. 2d Sess. (1942), cited here- 
inafter as Hearing s. 
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we do not think it is wise to have a 
tie-in...I think that th-’y ought to be 
severed from any internauional oper¬ 
ations, and leave those operations to 
entire separate and independent companies." 
Hearings , p. 16. 

21. The then Commissioner Clifford J. Durr 
unequivocally stated the intended scope of the merger 
statute: 


"I think there is no substantial disagree¬ 
ment anywhere on the proposition that the 
domestic combination should get out of the 
international business. 

"On the merits, it is clear that this is 
an essential requirement. Not only do the 
economic and practical factors indicate 
the advisability of a clean separation 
between the domestic and international 
sides of the communications field but the 
problem of distributing traffic to the 
international carriers by the domestic 
monopoly is infinitely more complicated 
so long as that domestic monopoly competes 
for international business with an 
ununified international industry." Hearings, 
p. 180. -*“ 

22. The legislative history of Section 222 
underscores the intention to separate WUTelCo from all 
international operations. It provides absolutely no 
support for WliTelCo's remarkable contention that once 
divestment took place WUTelCo was free to return with 
impunity to the international arena. 





\. 
V 
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IV. Judicial Interpretations of Section 222 
Require Exclusion of WUTelCo From Any 
__ International Operations _ 

23* The courts which have had occasion to review 
questions arising from implementation of the merger legis¬ 
lation have indicated that the statute provides a pros¬ 
pective bar to international operations by WUTelCo. 

2^. In Docket No. 9292, the Commission rejected, 
as violative >. f Section 222 and the International Formula, 
WUTelCo’s contention that its still undivested Cable Divi- 
sion was free to expand its areas of operation to overseas 
points which the latter had not previously served and for 
which it had no Formula quota. 6 The Commission was 
upheld by the United States Court of Appeals. Western Union 
Telegraph Co mpany v. United States . 217 F. 2d 579 (2nd 
Cir. 1954). 

25. In that case, WUTelCo made the same argument 
that it makes now: that the merger legislation intended 
only to affect conditions that existed at the time of enact¬ 
ment and left international operations "open for all other 


6. FCC 53-591, Nay 18, 1953 
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comers into new areas where they were not interested in 
19 / 42 ." 217 F. 2d at 582. The court indicated that the 

Formula must be construed "in light of the statutory 
provision which was its authorization," and accordingly, 
found it "ridiculous to suppose" that the Congressional 
intention was "strict surveillance of contemporary com¬ 
petition without also intending to limit the dangers of 
Western Union Cables expansion in the future." Id. 


26 . The court rejected the WUTelCo argument 

that the restrictions on international operations only 

affected the landlines division of the company and that 

the activity of the international division. Western Union 

Cables, was not governed by the statute. This position 

was termed "ingenious but unpersuasive"; the court adding 

that such a view would in effect: 

"Permit Western Union effectively to 
escape all of the contemplated regu¬ 
lation; in all operating realities. 

Western Union Telegraph Company encom¬ 
passes the activities of Western Union 
Cables, which in legal effect is but 
the name given to Western Union's 
international operations. The inter¬ 
national and the domestic components 
of the company filed one consolidated 
tariff with the Commission. Profits 
from the contracts in question were 
considered revenue of the company as a 
whole." 217 F. 2d at 582 . 
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27. Thus, no amount of corporate sleight-of- 
hand could be permitted to evade the prohibition against 
WUTelCo entering into new and different international 
operations other than those specifically subject to the 
Formula, and which were soon to be divested. 

28. In a subsequent case, the same United State 
Court of Appeals reversed a Commission order requiring 
submission of a divestment plan by a specified date. 
Western Union Telegraph Compan y v. United States . 267 

F. 2a, 715 (2nd Cir. 1959). The court found that the Com¬ 
mission had not abided by the statutory standards mandated 
by Congress and required a remanu despite the recognized 
need for expedition in effecting the equally important 
"Congressional desire to divest completely Western Union's 
virtual landline monopoly, following the merger, from all 
finanacial interests in international telegraph operations 
267 F. 2d at 715. 

29- These judicial decisions fully support the 
application of Section 222 to bar WUTelCo participation 
in international operations, beyond the technical require¬ 
ment of divestment. 
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V. Commission Interpretations of Section 222 
Require Total Separation of WUTelCo From 
- Any International Operations _ 

30. The Commission has had ample opportunity 

to rule upon the scope of Section 222. The Commission has 
consistently found that this section is an absolute 
bar to WUTelCo operations in the international sphere. 

31. In the 1958 Western Union Telegraph Co . 
diveotment case, the Commission characterized a WUTelCo 
position as follows: 


"Western T ' n i 
its conside 
retirinr ent 
carrier o oe 
exclusive 
delivery of 
originating 
way cities" 
supplied). 


on insists that as part of 
ration for divestment, i.e. . 
irely from international * 
rations, it should become the 
& er ‘t icr the pick-up and 
international traffic 
or terminating in the gate- 
25 F.C.C. 35, 56 (emphasis 


In reviewing the legislative history of the section, the 
Commission referred to the divestment provision as "a 
solution for the desirable policy of limiting a merged 

domestic carrier to domestic telegraph operations." 25 F.C.C. 
at 74. 


32. In the 1961 Western Union Divestment decision, 
the Commission rejected a portion of the plan which provided 
for the purchase by WUTelCo of 250,000 shares of Class B 
stock in the new company. The stock would have been 
entitled to dividends equal to 25% of all profits of WUI 
in excess of $1,000,000 in 1962 and thereafter. Citing 
the above-mentioned 1954 Court of Apeals ruling concerning 
divorce of WUTelCo from "all financial interest in inter¬ 
national telegraph operations", the Commission rejected this 
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portion of the divestment plan as: 

"inconsistent with Section 222 and unlawful... 
it would create a new community of interest 
between Western Union and the new company. 

While it is true that pre-existing conditions 
might operate to prevent what Western Union 
calls a perfect divestment, this does not mean 
that Western Union is free to create new 
conditions to prevent the separation sought 
by Congress ". 30 F.C.C. 323, 3^0 (emphasis 
supplied). 

33- Telegraph Service With Hawaii is disposi¬ 
tive of this question. WUTelCo concedes that this decision 
is damaging to its case (Application For Review, p. 19) 
and asks, in effect, for a reversal of the unfavorable 
portions. In the Hawaii case, the Commission ruled: 

"We must conclude therefore that in 
Section 222 Congress intended that, 
as a condition to its merger with 
Postal Telegraph, 'Western Union, as 
a domestic telegraph carrier, must 
withdraw from competition with the 
international telegraph carriers to 
overseas points , whether they be 
foreign points or interstate points 
under Section 3" . 28 F.C.C. 599, 604 
(I960) (emphasis supplied). 

3^. WUTelCo argued in that case that statutes 
are not static but have prospective application and that 
emerging factual situations, not in existence at the time 
Section 222 was enacted, may thereby be affected. WUTelCo 
contended that it was therefore unreasonable to conclude 
that Congress meant forever to bar WUTelCo from providing 
service to Hawaii and to prevent the Commission from 
authorizing WUTelCo to provide such service to Hawaii if 
found to be in the public interest. The Commission 
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rejected this argument by stating the following: 

While this Western Union argument may 
have validity as a general principle 
of statutory construction, it is not 
applicable to section 222. As we have 
stated (see pars. 10 - 22 ), one of the 
basic purposes of Congress in enacting 
section 222 was to fix firmly, on a 
geographic rather than political basis, 
the area of service, i.e., overseas 
operations, prohibited to the merged 
company. Such purpose is consistent 
with the canon of construction advocated 
by Western Union and makes it inapplicable 
to the instant situation". 28 F.C.C. at 
606. 


35. The Commission, cognizant of the history 
and objectives of Section 222, acknowledged that it lacked 
the requisite power to authorize WUTelCo to furnish 

services to Hawaii even if substantial public benefits were 
involved: 


Since service to any of these points 
[Hawaii, Puerto Rico, the Virgin Islands, 
as well as other overseas locations] is 
undoubtedly an international telegraph 
operation, we cannot order or permit 
Western Union to provide such service, 
no matter how urgent the public interest. 

If we find that the public interest 
requires that we should possess such 
power, the remedy is to ask Congress to 
amend section 222 , not for us to mis¬ 
interpret it." 28 F.C.C. at 605. 

36 . The Commission, considering the question 
of whether legislation should be recommended to Congress 
to amend Section 222 which would in turn invest the Com¬ 
mission with the power to authorize WUTelCo to provide 
service to Hawaii, if it were so disposed, concluded the 
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following: 


"We have no reason to believe that Congress 
was mistaken as to the dangers of Western 
Union competition in the overseas telegraph 
field. To the contrary, in a recent pro¬ 
ceeding, in which we reviewed the problems 
presented by Western Union operations in 
the overseas field [Western Union Divestment, 
25 F.C.C. 35j 87 (1958)], we concluded 
that — 


'the reasons which impelled Congress 
to require divestment of Western 
Union's [international] telegraph 
operations have been amply justified 
by experience under a combined land- 
line-cable operation.' 

"In view of all this, we feel that the 
original considerations which led to the 
denomination of service with Hawaii as 
an international telegraph operation 
prohibited to the domestic telegraph- 
carrier are valid today." 28 F.C.C. at 
608 - 609 (emphasis supplied). 

37. In view of the foregoing, the Commission 
ruled that Section 222 was designed to specifically 
restrict WUTelCo's operations "to its historic area of 
landline service, and to preclude it from competing for 
traffic to overseas areas, including Hawaii." 28 F.C.C. 
at 607. 


38. In addition to its consistent rulings that 
Section 222 is an absolute bar to WUTelCo international 
operations, the Commission staff has so testified before 
Congress that: 
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"Senator LAUSCHE: ’After they 
divest, will they be completely 
outof the international field? 
Mr. WOODWARD: Yes, sir". 7 


Also, the Commission has strongly recommended that 

Congress reject any proposal for a repeal of the 

8 

divestment requirement. 


7. Testimony by Chief, International Division, Common 
Carrier Bureau, Hearings on S. 36^6 (Removal of 
Divestment. Requirement of Section 222 of Communi¬ 
cations Act of 193^) Before the Committee on Com¬ 
merce , U.S. Senate, 87 Cong. 2d Sess., p. 22 

(1962), cited hereinafter as Hearings on S. 36 ^ 6 . 
Also see this petition, infra , pp. 22, 26. 

8 . Letter of October *t, i 960 to Senate Commerce 
Committee. 






A178 


VI. WUTelCo Has Consistently Acknowledged 
The Requirements of Total Separation 
From Any International Operations _ 

39* Over the years, WUTelCo has Itself conceded 
that Section 222 bars it from any participation in interna¬ 
tional operations. In connection with the 195*4 divestment 
case, for example, WUTelCo referred to "the policy against 
the domestic telegraph company continuing in the 

international telegraph field, as expressed by the divest- 

o 

ment mandate in Section 222(c)(2)". 

•40. In the same proceeding, WUTelCo correctly 
interpreted the purpose of the divestment requirement to 
encompass continuing future separation of WUTelCo from 
international operations. In opposing the suggestion that 
WUTelCo continue as guarantor under the Anglo lease, subse¬ 
quent to divestment, WUTelCo argued: 

"Not only does the simple expedient of 
leaving Western Union liable on the 
lease fail to provide the neat solution 
to the problem, but also it would present 
the question, blindly disregarded by the 
Bureau, AC&R and RCAC, whether an assign¬ 
ment of the cables under such circumstances 
would be 'divestment' within the meaning of 
the Act. We think that it will be agreed 
that the divestment requirement was in¬ 
cluded in the Act because of the possible 
incentive and opportunity for the Merged 
Company to favor its affiliated Cable 
system. In the language of former Com¬ 
missioner Durr, referred to in Paragraph 
99 of the Bureau's Proposed Findings, 


9. Proposed Findings of Fact and Conclusions of the Western 
Union Telegraph Company, Docket No. 10151, June 21, 195*4, 
p. 59. 
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it was to eliminate the factor of 'self 
interest'. If Western Union is to remain 
financially responsible for the observance 
of the Anglo lease, whether the assignee 
is a new company or one already in the 
communications field, will the incentive 
and opportunity for the Merged Company to 
favor that company be any different from 
that which exists today? Will the factor 
of self interest have been removed? Further, 
would there not be inherent in an assign¬ 
ment coupled with a continuing guaranty, 
particularly if to a company new in the 
field, the possibility of a reacquisition 
of the assigned properties in the event 
the new company found it impossible to sur¬ 
vive and Western Union was forced to pro¬ 
tect its guarantor's position?" Reply of 
WUTelCo, July 6, 195^, p. 7- 

*U. WUTelCo summarized its argument in this 


connection as follows: 


"Certainly, Congress did not intend divest¬ 
ment per se . It sought to eliminate certain 
dangers which might exist from joint opera¬ 
tion of a domestic and an international 
system. If the dangers are not eliminated, 
what possible public interest will be served 
by substituting a new situation for the 
old? Not only will the old evils remain, 
but new ones will be created." Id. , p. 8. 

^ 2 . These WUTelCo arguments, that future se¬ 
paration of WUTelCo from the international field is 
necessary to effectuate the goals of Congress, are in 
direct conflict with WUTelCo's current arguments that through 
use of the word "theretofore" in the divestment subsection 
WUTelCo is free to re-enter the international field. If 
this interpretation were correct, WUTelCo could have acquired 


I 




9 


T 
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or constructed a whole new complex of international facil¬ 
ities and operations on the day after divestment or any 
time since. Such a contention, that Congress intended 
"strict surveillance of contemporary competition without 

also intending to limit the danger of Western Union_ 

expansion in the future", is utterly without support in 
the legislative history and has been Judicially rejected. 
Western Union Telegraph Company v. United States . 217 
F. 2d 579, 582 (2d Cir. 195*0. 

**3- In the past, WUTelCo has recognized its 
exclusion from the international field and has attempted 
to obtain legislative relief. In 1962, WUTelCo testified 
before the Senate Commerce Committee in favor of a bill 
to remove the divestment requirement from the Communica- 
tiors Act. The WUTelCo witness acknowledged WUTelCo's 
fundamental infirmity: 

"Senator LAUSCHE: Now then, this law 
that was passed in the forties declared 
that your business in the long run 
shall be confined to domestic service 
and not international, is that correct 
Mr. BARR: That is correct. 

Senator LAUSCHE: And it also contained 
the provision that you had to divest. 

Mr. BARR: That is correct."I® 

In 1959, WUTelCo had suggested to the same Committee that 

Congress should repeal the divestment requirement.^ 

4 

10. Hearings on S. 364 6. d. 8 (testimony of Samuel M. Barr, 
Vice President for Planning) (emphasis supplied). 

11. Id^, p. 16 
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Additionally, in its Report on the Inter¬ 
national Telegraph Industry prepared for the Cabinet 
Committee on Telecommunications Policy and Organization, 
dated December 20, 1954, WUTelCo complained: "But, 
Western Union alone, of all the international' telegraph 
carriers, is under a mandate to get out of the inter¬ 
national telegraph business." Report . p. iv. In its 
conclusion, WUTelCo recommended the following legisla¬ 
tive steps: 


"1. Pending consideration of the 

terms and provisions of legis¬ 
lation recommended below, 
immediate legislative action 
be taken to eliminate the 
divestment requirement. Sec¬ 
tion 222(c)(2), of the Commu¬ 
nications Act; or 

2. Section 222 be amended by the 
elimination of Section 222 
(c)(2), with the addition of 
provisions which would per¬ 
mit the merger or consolida¬ 
tion of international tele¬ 
graph carriers with the 
domestic telegraph carrier; 
or 

3* That Section 222 be amended by 
the elimination of Section 222 
(c)(2), with the addition of 
provisions which would permit 
the merger or consolidation of 
international carriers, includ¬ 
ing the acquisition by inter¬ 
national telegraph carriers of 
the international telegraph 
business of the domestic tele¬ 
graph carrier". Re port , p. iv. 






A182 


*♦5. WUTelCo's efforts over the years 
indicate a full realization of its disability from 
participating in international operations. None 
of its various legislative suggestions has been 
adopted by Congress. The Commission must not per¬ 
mit an evasion of Congressional intent through faulty 
interpretation of the legislative scheme. 

VII. Congress Has Given No Authority 
to the Commission to Permit 
WUTelCo to Operate in the Inter- 
_ national Sphere _ 

J'6. Section 222 is a clear case of Con¬ 
gressional circumscription to authority delegated to 
an administrative regulatory agency. The Bureau has 
correctly pointed out that "the Commission, therefore, 
has no authority to grant the instant application, 
even if it were considered in the public interest, 
absent an amendment of Section 222 of the Communica¬ 
tions Act" (Decision, p. 6). 

X 
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**7. The Commission has consistently recognized 

since 19^3 that the wording and legislative history of 

Section 222 have limited the Commission's authority in 

this area and negated its customary flexibility. In the 

!943 Application for Merger decision, for example, the 

Commission recognized that: 

"Although paragraph ( 1 ) of Section 222 (c) 
provides that applicants to the Commission 
for approval of a proposed merger may sub¬ 
mit an amended proposal, the Commission is 
given no authority under Section 222 to 
impose terms or conditions in any order 
approving and authorizing a consolidation 
or merger. Such authority was incorporated 
in various drafts of the bills which" pre¬ 
ceded the bill which became Section 222, 
and the desirability of such a provision 
was urged on the Congress by this Commis¬ 
sion, but it was omitted frcm Section 222 
as passed. In the absence of such authority 
in the legislation, the Commission can only 
approve or disapprove a proposed consolida¬ 
tion or merger on the terms presented to it" 

10 F.C. C. 148, 151. 

48. Even the dissenting Commissioner agreed 
that, "the act gives the Commission no power to impose 
conditions to its approval. It must either approve or 
disapprove what the Company places before it." 10 F.C.C. 
at I 83 . Of course, under normal circumstances, the Com¬ 
mission has broad authority to impose terms or conditions 
it may devise in order to promote the "public interest." 

**9. In Telegraph Service to Hawaii , the 
Commission concluded that it was without power to permit 



I 
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WUTelCo to provide international service. It pointed out 
that, "the remedy is to ask Congress to amend Section 222, 
not for us to misinterpret it." 28 F.C.C. 599, 605 (I960). 

50. WUTelCo has similarly recognized that "Relief 
from this onerous requirement cannot be obtained from either 
the Commission or the Courts but can only come from Congress. 
Hearings on S. 36^6, p. 9- 

51. It is noteworthy that the Commission's 

Hawaii ruling has been in existence for more than 12 years and 
no Congressional action has been forthcoming, notwithstanding 
the above-mentioned WUTelCo efforts at legislative relief. 

This re-enforces the conclusion that the Commission has cor¬ 
rectly reflected Congressional intent. Congress' failure 
to repeal or revise in the face of such administrative in¬ 
terpretation has been held to constitute persuasive evidence 

12 

that this interpretation is the one intended by Congress. 

52. Despite WUTeiCo's citation of cases in which 
administrative agencies have been permitted to assume regu¬ 
latory jurisdiction, it is clear that such agencies are 
creatures of Congress and operate under authority of en¬ 
abling statutes. They are limited by the powers gianted by 
Congress and may not assume jurisdiction in excess of 
these statutory powers. In Section 222, Congress has 

12. Norwegian Nitrogen Prod. Co. v. United States , 288 U.S. 
29^4 , 53 S. Ct . 350 (1932); United States v. Midwest Oil 
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negated the Commission's authority to authorize WUTelCo 
to provide international record services. There are other 
examples of denial of certain authority to the Commission 
by Congress. 


53» In United States v. Radio Corporation of 
America , 358 U.S. 33^ (1959) , the Supreme Court rejected an 
argument that Commission approval of broadcast licensees' 
exchange of television stations operated to sanction the 
transaction for all purposes, including attack under 
the antitrust laws. In reviewing the relevant legislative 
history of Communications Act § 311 , governing broadcast 
authorizations, the Court found significant that a defeated 
draft of the bill empowered the Commission to refuse a 
license to a company, found by "... the Commission to have 
been unlawfully monopolizing" radio communications. 358 
U.S. 33^> 3^2. The specific rejection of this language 
was found to "compel the conclusion that the Commission was 
not intended to have any authority to pass on antitrust 
violations as such." 358 U.S. at 343 . 

5 1 *. In the present matter, a Senate study of 
the telegraph industry recommended that merger legislation 
should: 


"Not prevent the inclusion of all existing 
operations of any domestic carrier, which 
may be engaged partially in international 
telegraph communications, into the merged 
domestic enterprise, and should empower 
the Federal Communications Commission event¬ 
ually to require the merged domestic carrier 
to restrict itself solely to domestic telegraph 
operations if found to be in the public interest... 
S. Rep. No. 13, p. ij. 
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55. However, Congress rejected this approach, 
and as enacted, the merger bill explicitly withdrew Com¬ 
mission power to determine the future character of the 
merged carrier by making divestment of international 
operations and the restriction of future acquisitions to 
domestic facilities a matter of statutory compulsion. 
Section 222 (b) (2), (c) (2). 

56. Thus, the express rejection of the ini¬ 
tially proposed broad Commission regulatory authority 

is clear evidence that Congress intended that the merged 
carrier be absolutely restricted to domestic operations, 
with no Commission power to alter, amend or modify that 
requirement, and further intended that the Commission be 
limited to supervision of the mechanics of merger. 

57- Western Union Telegraph Company v. United 
States , 267 F. 2d 715 (2d Cir. 1959) > emphasized the 
sharply circumscribed authority of the Commission when the 
court reversed a Commission order imposing a deadline for 
the submission of a divestment plan. The Court concluded 
that the Commission lacked authority to impose a deadline 
absent specific findings concerning the legislatively 
mandated conjunction of "due diligence" with the require¬ 
ments of "commensurate value" of consideration and reso¬ 
lution of the "legal obligations" under the cable lease. 






f 
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"While mindful of the limited scope of 
the judicial review where the Commission 
had made a choice of 'means of achieving 
the statutory policy' we are nonetheless 
persuaded that the order of July 9 , 1958 
is without statutory warrant in fixing an 
unconditional deadline for submission of 
a plan of divestment, without regard to 
whether exercise of 'due diligence' could 
produce, within the time fixed a feasible 
plan which would meet the two requirements 
of the statute..." 267 F. 2d at 724. 


58. Thus, whatever deference' must be given to 
the Commission's general powers to regulate, by reason of 
its "specialization... insight... experience and ... 
flexibile procedure, " (Application for Review, p. 16) 
such a doctrine is applicable only with respect to "issues, 
which under a regulatory scheme, have been placed within 
the special competence of an administrative body." 

United States v. Western Pacific R. Co. . 352 U.S. 59, 64 
(1956). As shown above, the regulatory scheme under 
present consideration gives no competence to the Commission 
to determine the merits of merger, but specifically and 
unequivocally requires the monoply resulting from domestic 
merger to restrict itself to domestic operations. This 
situation of course is readily distinguishable from instances 
where the Commission may liberally exercise its general 
regulatory powers when Congress has not provided prescribed 






I 
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and squarely cornered boundaries of jurisdiction. E_ 
United States v. Southwestern Cable Company , 392 U.S. 
157 (1968). 


59- Thus, upon adr.ission of Hawaii to state¬ 
hood, the Congress amended Section 222 (a) (10) speci¬ 
fically to exclude the new State from the definition of 
"Continental United States" P. L. 86-62*4 (1$60), which 
definition affects the scope of "domestic" and "inter¬ 
national telegraph operations." Section 222 (a) (5), 
(6). Had Congress considered the Commission to have the 
broad regulatory power urged now by WUTelCo, there would 
have been no need for the clarifying amendment, and the 
subject would have been left entirely for Commission 
determination. Rather, the Commission was recognized 
to have no authority but to suggest to Congress changes 
in the scheme fixed by the merger statute. See, H. R. 
Rep. No. 156*4 , 86th Cong., 2d Sess. 3 (i 960 ). 


' c 
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VIII. Section 222 Mu~t Be Construed To 
Effectuate The Goals of Congress 


60. WUTelCo urges a strained construction of 
Section 222 as a statute which restricts the conduct of 
business. To the contrary, the statutory permission for 
merger conferred a substantial benefit upon WUTelCo. 

61 . Congress viewed the legislation as an 
exceptional grant of a monopoly, otherwise prohibited 
by the antitrust laws.H. R. Rep. No. 69 , p. 1. Concern 
was expressed respecting formation of a "huge, over-all 
single telegraph-cable-radiotelegraph combine." S. Rep. 

No * 13, p.3. Rather than burdening WUTelCo, the merger 
statute was considered to grant the company the extra¬ 
ordinary privilege of freedom from competition. The bill 
was passed despite pointed objection to it as creating 

a fixed monopoly of the most dangerous kind"; "one of the 
biggest grabs that has been made before Congress in a good 
many years"; "the greatest monopoly in the telegraph field 
the world has ever known." 89 Cong. Rec. 772, 778, 779 
( 1943 ). 

62. Similarly, the Commission has pointed out the 
extraordinary benefit conferred upon WUTelCo: 

Insofar as Western Union is concerned, it Is 
evident that the anti—monopoly feature of 
National communications policy has not handi¬ 
capped the telegraph company in the provision 
of^the public message service or in diversifi¬ 
cation. On the contrary, permission to merge 
Postal Telegraph and Western Union created 
the basis for a reorganization of the Industry 
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and a program of modernization and replace¬ 
ment of obsolete plant."13 

63 . Thus, if any aphorism may be applied to 
the merger legislation, it is that since monopolies are 
privileges restrictive of a free economy, the rights 
which Congress has granted to them must be strictly con¬ 
strued. See, United States v . Masonite Corporation . 

317 U.S. 265, 280 (1942). 

64. Accordingly, the rights of the domestic 
monopoly to operate in the international sphere should 
be extended no farther than was specifically granted by 
Congress: the right to engage in international operations 
only until the time of divestment. Whatever rights WUTelCo 
is nco specifically granted by the merger statute, it may 
not now assume, absent legislative amendment. If WUTelCo 
is allowed to return to international telegraph operations, 
we would be back to the point which required Congress to 
act, in the form of Section 222, in order to avoid all of 

the anticompetitive effects of permitting a domestic telegram 
monopolist carrier to participate in international operations 
in competition with independent international carriers. If 
it succeeds in its endeavor, WUTelCo will have enjoyed all 
the massive benefits of the merger legislation, while evading 
the reciprocal condition imposed by Congress. 


13. Report of Telephone and Telegraph Committees in the 
Domestic Telegraph Investigation,April 29, 1966, 
Docket No. 14650, pp. 215-216. 
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65 . It must be emphasized that Section 222 was 

permissive legislation. As WUTelCo has itself noted: 

Section 222 did net require Western 
Union to divest itself of its inter¬ 
national operations. It provides merely 
that, as a condition of voluntary 
merger, this should be done."14 

66 . In addition to the valuable right to 
merge with Postal Telegraph, Congress included (b)( 1 ) in 
Section 222 for the specific purpose of permitting 
WUTelCo to acquire the TWX system from AT&T. 24 F.C.C. 

2d 664, 667 - 8 . This acquisition, considered a boon for 
WUTelCo, 5 has been effectuated, placing WUTelCo in a 

"new monopoly position"^ in the domestic teletypewriter 
exchange service. 

67. As a further attraction to WUTelCo, Congress 
required a finding that the consideration for the divested 
property be "commensurate with its value". Section 222(c) 
(2). WUTelCo's decision, under all of the circumstances 

of the statutory scheme, was to go forward with the domes¬ 
tic merger, thus triggering the divestment mechanism. 

68 . In its argument for a strained construction 
of the divestment requirement, WUTelCo turns to an analysis 
of divestments under antitrust decrees. All of the antitrus 


14. 

15. 

16 . 


Proposed Findings of Fact and Conclusions 
Docket Mo. 10]50, June 21, 1954, p. 31 . 
Domestic Telegraph Investigation, pp. 312 

c. r . c. C. 2 d 6cm , 688 . 


of WUTelCo, 

- 313. 
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cases now relied upon by WUTelCo are inapposite. WUTelCo 
has itself already distinguished the Section 222 legisla¬ 
tive scheme from judicial antitrust decrees: 

"However, it is clear that Congress did 
not seek to punish Western Union for 
its merger with Postal. This is the 
fundamental difference between directed 
divestments under the Anti-trust Laws 
and the Public Utility requirement in 
the Communications Act."17 

69. Narrow interpretation is more apt for 
antitrust decrees, which are required by statute to "be 
specific in terms, and shall describe in reasonable 
detail, and not by reference to the bill of complaint or 
other document, the act or acts sought to be restrained'.' 

38 Stat. 738; see F. R. Civ. P., rule 65(d); Schlne 
Chain Theaters v. United States , 33^ U.S. 110, 126 ( 19 H 8 ). 
Moreover, judicial divestment decrees are necessarily 
and precisely confined to divestment. The legislative 
divestment mandate in Section 222 provides divestment as 
but one element of a broad and comprehensive scheme to 
alter radically the structure of the record communications 
industry through permissive merger within geographical 
bounds. 

70. Similarly, antitrust consent decrees are 
bilateral creations, "entered into by par-ties to a case 
after careful negotiation has produced agreement on their 

17. Proposed Findings, supra , p. 20. 
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precise terms." United States v. Armour & Co. . i»02 U.S. 

673» 68l (1971). As such they are irrelevant to this 
proceeding. No element of bargaining between WUTelCo 
and the Congress of the United States may be gleaned 
from the circumstances surrounding the merger statute. 
Rather, as with all legislative enactments, the legisla¬ 
tion was created and fashioned by Congress, and it is to 
legislative policy and purpose that we must turn for 
guidance. 

71. In advocating its narrow interpretation, 
WUTelCo argues that the divestment condition dees not 
contain the words "subsequent to the divestment, the 
merged carrier is precluded from providing any international 
telegraph operations." Application for Review, p. 8 . 

The Commission will not put on blinders. The divestment 
provision is but one part of the merger statute. The 
statutory scheme as a whole, together with the legislative 
history, provides the inescapable conclusion that WUTelCo 
is prohibited from engaging in international operations. 
There was a Congressional determination that the merged" 
domestic telegraph carrier would be in an intolerable con¬ 
flict of interest position as a competitor of independent 
international carriers. Congress did not merely prescribe 
a temporary relief; it devised a permanent cure. 
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72. WUTelCo's argument that the existence of 
the word "theretofore" in the divestment subsection (222) 
(c)(2) of the merger statute should permit it to circum¬ 
vent the entire statute is similarly without merit. The 
words, international telegraph operations theretofore 
carried on," are obviously merely descriptive of what 
was to be divested and cannot reasonably be construed as 
conferring any rights upon WUTelCo to overturn the entire 
statutory scheme by re-entering or reacquiring inter¬ 
national operations. WUTelCo's misplaced reliance upon 
the single word "theretofore" also becomes even more 
apparent by reference to the following explanation in the 
legislative history: 

"Paragraph (2) provides for the divestment 
by the merged or consolidated domestic 
telegraph carrier of any international 
telegraph business it may carry on." 

S. Rep. No. 13, p. 8. 

73* Time and time again courts have rejected 
strained and tortured attempts at statutory misconstruction, 
such as WUTelCo attempts now, by parties who seek to single 
out isolated words to distort an overall statutory scheme. 
For example, the United States Supreme Court has held: 

(1) "In the interpretation of statutes, the 

function of the courts is easily stated. 

It is to construe the language so as to 
give effect to the intent of Congress. 

There is no invariable rule for the 
discovery of that intention. To take a 
few words from their context and with 
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them thus isolated to attempt to determine 
their meaning, certainly would not con-' 
tribute greatly to the discovery of the 
purpose of the draftsmen of a statute, 
particularly in a law drawn to meet many 
needs of a major occupation." United 
States v. American Truckin g Ass'ns.. 310 
U.S. 53^, 5^2 - 543 (1940)7 

"Statutory interpretation requires more 
than concentration upon isolated words; 
rather, consideration must be given to 
the total corpus of pertinent law and 
the policies that inspired ostensible 
inconsistent provisions." Boys Markets. 
Inc, v. Retail Clerk's Uni on Local 77D 
39« U.S. 235, 250 (1970).- 


We believe it fundamental that a section 
of a statute not be read in Isolation 
from the context of the whole Act, and 
that in fulfilling our responsibility 
in interpreting legislation, 'we must 
not be guided by a single sentence or 
member of a sentence but [should] look 
to the provisions of the whole law, and 
to its object and policy.'" Richards v. 

United States . 369 U.S. 1 , IITT 962 ) - 

(quoting United States v. Boisdores Heirs 
8 How. 113, 122) (footnote omitted). " * 


The decisions of this Court have repeatedly 
warned against the dangers of an approach 
to statutory construction which confines 
itself to the bare words of a statute, 
e • 6 • Rector, etc, of the Holy Trinity 
Church v. UnTted Stat es. ^ 3 U.S. i *57 ijsg _ 

i 2 tu Ct * 5n * 512 - 513 i 36 L -’ Ed * 

226; Markham v, Cabell . 326 U.S. 404, HQ9■ 
66 S. Ct. 193, 195; 90 L. Ed. 165 , for ' * 
'literalness may strangle meaning'. Utah 
v- Porter . 328 U.S. 39 , bS~ 

S. Ct. 889 , 892; 90 L. Et. 1071." Lynch v. 
Overholser, 369 U.S. 705, 710 (19^2TT- 


Legislative intent is to be determined 
not by taking the word or clause in ques¬ 
tion from its setting and viewing it apart, 
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but by considering it in connection with 
the context, the general purposes of the 
statute in which it is found, the occasion 
and circumstances for its use, and other 
appropriate tests for the ascertainment 
of the legislative will." Helverlng v. 
Stockholms Enskil da Bank, 293 U.S. bh. 

93 ( 193*0. 

7$. Clearly, decades of consistent Judicial 
and administrative interpretation of the merger statute, 
and the telegrapn industry's reliance upon those inter¬ 
pretations, may not now be reversed upon the sole basis 
of WUTelCo's discovery of a single word in a one sub¬ 
section of the statute. The statute must be read as an 
integrated whole, a broad and pervasive scheme to reorder 
the telegraph industry and the relations of regulated 
carriers with each other. So read, the combined effect 
of, and inescapable conclusion drawn from, all of the 
related statutory provisions is that WUTelCo is restricted 
solely to domestic operations. 

IX. WUTelCo May Not Provide International 
_ Mallgram Service __ 

75. As has been demonstrated, WUTelCo may r.ot 

provide any international record operations. Relying on 

the word "theretofore", WUTelCo argues that since mailgram 

did not exist in 19^3, international mailgram is not now 

barred to WUT'ICo. 
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76. Many other services which did not exist 
in 19^3 have been introduced in the intervening years. 
Yet, until now, WUTelCo has never claimed that it could 
provide such services internationally. As noted by tne 
Bureau's Decision, p. ^, in the Hawaii case WUTelCo 
failed to argue that it should be permitted to provide 
telex service to Hawaii since telex did not exist prior 
to the domestic merger. Nor, at any other point in the 
nearly 15 year history of WUTelCo's telex service has 
WUTelCo contended that it should be permitted to provide 
telex to international points. Under WUTelCo's new 
theory, at the time of divestment, WUTelCo could immediat 
have re-entered the international field through the 
important new telex service. In actual fact. Western 
Union Cables’ telex service was included as part of the 
divestment and, in its 1961 Western Union Divestment 
decision, the Commission applied the same principle of 
separate and nondiscriminatory treatment by WUTelCo for 
international telex as for international message service. 
30 F.C.C. 323, 375. 
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7 7 * It is noteworthy that WUTelCo has per¬ 
sistently contended that Section 222 encompasses all 
recor ' services, including those which have been intro¬ 
duced since divestment, in its numerous attempts to cur¬ 
tail proposed international record carrier expansion 
into the domestic sphere, while inconsistently advocating 
a narrow and insupportable construction of Section 222 
herein. 

7 8- WUI' s recent pleading in the domestic 
satellite proceeding, w' ich is incorporated herein by 
reference, contains numerous examples of WUTelCo*s 
arguments advancing the proposition that Section 222 con¬ 
templates ail forms of record communication services. 

79. One such example, which aptly summarizes 
WUTelCo's position, concerns WUTelCo's application dated 
March 19, 1971 which requested authority to lease and 
operate satellite circuits for the provision of communica¬ 
tion services between Alaska and the lower ^8 states. 
WUTelCo stated in its application, p. 1, that the subject 
facilities "are intended for the relay of domestic and 
international traffic, including public message, telex, 
private line (including alternate voice-data) , and any and 
all forms of record message traffic." (Emphasis supplied.) 
WUTelCo also commented upon the applications of RCA and 

18. WUI Opposition to Supplemental Statement of WUTelCo, 
dated May 12, 1972, Docket No. 16^95. 
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WUI, which proposed to provide the same full range of 
rejord services between Alaska and the lower 48 sta<°s 
as contemplated by WUTelCo. In this regard, WU7rl,o 
argued that the applications of the internatior 1 car¬ 
riers encompassed domestic relay functions in violation 

c 

of Section 222 of the Act. WUTelCo further stated on 
p. 5 of its application that: 

"... WUI, ITT WorldCom, and RCA Clobcom 
are barred from operation in the domestic 
sphere of activity. The proposal by the 
international carriers to relay traffic 
between Jamesburg and Talkeetna represents 
an attempt by them to invade the domestic 
sphere of record message communications 
which the Commission is obliged ro prevent 
under Section 222 of the ActT" 

80 . Accordingly, WUTelCo has construed Section 
222 as applying to all record services, regardless of 
whether they were in existence at the time of merger, 
when it has sought to safeguard its domestic franchise. 
WUTelCo, therefore, cannot have it another way when 
attempting to encroach upon the international record car¬ 
rier domain of operation. Both WUTelCo's Reply of May 22, 
1972 to WUI's above-mentioned pleading and WUTelCo's 
instant application faii even to address the readily 
apparent inconsistencies of its position. 

81. In any event, the definitions of domestic 


^ ‘^ os • P-C-7585, T-C-2318, 2318 a and T-C-2274 

P 0 7 Li A * * 
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and international telegraph operations underlie the 
entire legislative scheme of Section 222. By virtue 
of these definitions. Congress was neither concerned 
with the variations and types of record services 
covered by Section 222, nor the time of their intro¬ 
duction, but rather with the geographical areas of 
operation within which the merged carrier may and may 
not operate. As has been demonstrated hereinabove, 
WUTelCo may only provide record services within the 
specixically delineated areas defined by the operative 
phrase "domestic telegraph operations" and is absolutely 
precluded from operating in the area covered by the 
definition of "international telegraph operations." 
Consequently, there is no merit to WUTelCo*s argument 
that its proposed mailgram service to Hawaii is a new and 
innovative service which is not precluded by operations 
of Section 222 since it was not in existence at the time 
of merger. 
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X. Conclusi on 

82. It is clear from all of the foregoing that 
WUTelCo is barred by statute from providing’international 
mailgram service, irrespective of the public interest 
considerations involved. Nevertheless, WUTelCo has demon¬ 
strated no public interest reasons why it should be per¬ 
mitted to provide international mailgram service. As 
demonstrated by WUI's expeditious and cooperative efforts 
with both the Commission and the United States Postal 
Service, WUI is fully prepared to furnish this service to 
U.S. overseas points. 20 Additionally, WUI Is preparing 
to provide this service to foreign overseas points. 

83. WUTelCo makes much of the comparative rate 
proposals between the U.S. Mainland and Hawaii. WUTelCo 
fails to recognize that both its own and the international 
carriers’ offerings are experimental in nature and may, 
with the passage of time, require rate amendments. Even 
after more than two years of market testing and experimental 
service, WUTelCo has found it necessary to extend its 
"experimental" domestic mailgram tariff to allow "additional 
time to refine [WUTelCo’i] cost analyses to reflect the 
company’s actual experience with mailgram service." WUTelCo 
Transmittal No. 67^3, May 3 1, 1972. Consequently, intro¬ 
ductory, experimental rates cannot be accorded the 


20 . 


All three international record 
on file for "telepost" service 


carriers have applications 
to U.S. overseas points. 
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* 


significance advocated by WUTelCo. 

84. As a gambit to re-enter the international 
field, WUTelCo offers a depressed international mailgram 
rate structure not even based upon telex rates, as is the 
case domestically. WUTelCo has suddenly acquired a new¬ 
found sympathy for the rate payer — particularly when another 

21 

industry's revenue is at stake. However, WUTelCo's 
sorry record of rate increase piled upon rate increase 
demonstrates that it is not always so solicitous of the 
rate payer. To date, WUI has shielded the international 
rate payer and absorbed the repetitive WUTelCo telex rate 
increases for interconnected overseas/domestic hinterland 
calls. WUTelCo's telex increases — absorbed by WUI — 
totaled 50? during 1970 and 1971- In 1966, WUTelCo's 
message landline charges were increased, but again WUI was 
the buffer who absorbed the impact and held the line on its 
charges to the public in Hawaii. On the other side of the 
coin, WUI has reduc 'd private line lease rates between the 
Mainland and Hawaii by 50? since 1965, and has reduced telex 
rates at Hawaii by virtue of reduced minimum charging periods 
and lower minute-by-minute rates. History has taught that the 
competitive impetus of the international industry is more 
likely to exert a downward push on rates than the domestic 


21. On the other hand, when WUI offered to extend substantial 
rate and service benefits to commercial subscribers .lust 
across the corporate bounds of Washington, D. C., WUTelCo 
argued that WUI was prohibited by Section 222. Petition 
for Suspension or Rejection of WUTelCo, February 28, 1971, 
Transmittal No. 676 . 
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monopoly. 

85 . The fact Is that the statutory inhibitions 
of Section 222 are directed against the recipient of its 
con.xderable benefits—WUTelCo, who voluntarily accepted 
both the benefits and inhibitions. There is nothing 
unjust or unfair about this basic limitation, as inferred 
by WUTelCo. The bar from participating in international 
operations is a relatively minor condition upon a bene¬ 
ficial grant to WUTelCo—the right to attain monopoly 
status, free of antitrust concerns. WUTelCo has taken ad¬ 
vantage of Section 222 to effectuate two important acquisi¬ 
tions—Postal Telegraph and the TWX system. 

86. WUTelCo's "narrow construction" argument 
that, having divested itself of its former international 
division, it is now free to re-enter the international 
field, makes a mockery of the statutory scheme represented 
by Section 222. If international services such as mailgram 
or telex or datel, which did not exist in 19*13, are con¬ 
sidered outside the restrictions of Section 222 and open 

to WUTelCo, these arrangements must also be outside Section 
222's shield against the antitrust laws. Penetration by the 
domestic monopoly Into international mailgram would present 
substantial opportunity for channeling the domestic mailgram 
business into competitive benefits for WUTelCo's Internationa 
mailgram operation and would raise serious antitrust questions under 





r 


A204 

the Sherman and Clayton Acts and Section 314 of the 
Communications Act. Divestment would be the likely 
remedy. If all of this sounds familiar... it Is . Congress 
settled this very point in 19^3 by barring WUTelCo from 
international operations. 

WHEREFORE, WUI respectfully requests the Commis¬ 
sion to dismiss or deny WUTelCo's Application for Review, 
or alternatively, affirm in all respects the Bureau’s 
Decision that Section 222 bars WUTelCo from providing inter¬ 
national mailgram service. 


Respectfully submitted, 
westernSuion INTERNATIONAL, INC 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In the Matter of ) 

* ) 

THE WESTERN UNION TELEGRAPH COMPANY ) 

) 

Application for Authority Pursuant to ) 
Section 214 of the Communications Act ) 
of 1934, as Amended, to Lease and to ) 
Operate Facilit-.es to Extend MAILGRAM ) 
Service Between the United States ) 

Mainland ana Hawaii ) 

To: The Commission 


REPLY OF WESTERN UNION TO OPPOSITIONS 
FOR APPLICATION FOR REVIEW_ 


The Western Union Telegraph Company (Western Union) 
hereby replies to the pleadings filed by RCA Global Communications 
Inc. (RCA Globcom) and Western Union International, Inc. (WUI) 
to Western Union's application for review (hereinafter referred 
to as "Petition") of the Common Carrier Bureau's determination 
that Section 222 of the Communications Act precludes the Com¬ 
mission, as a matter ?f law, 'from granting the above-captioned 
_/ 

application. 

The basic issue in this proceeding is whether Congress 
intended in enacting Section 222 of the Communications Act in 
1343 to restrict the Commission's authority under Section 214 
of the Communications Act by forever precluding it from 
authorizing Western Union to provide any international telegraph 


/ While WUI's pleading is entitled a petition to dismiss or deny 
it appears to be the equivalent of the opposition pleading 
which is provided for in Section 1.115(d) of the Commission's 
Rules. Any paragraph references cited, unless otherwise in¬ 
dicated, refer to the above pleadings. 
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operations irrespective of how compelling the public interest 
considerations might be at some future date for allowing Western 
Union to provide such a service. It would have been most anom¬ 
alous for Congress to have so intended since most statutes per¬ 
taining to regulatory agencies are designed to allow them 
flexibility to deal with problems under constantly changing cir¬ 
cumstances, and there appears to be no valid reason for Congress 
to have deviated from that practice in enacting Section 222. 

To take an extreme situation to illustrate .the improb¬ 
ability that Congress intended to so restrict the Commission's 
flexibility, we note that under such a restriction the Commission 
would be precluded from authorizing Western Union to provide an 
international telegraph operation even during a national emergency 
and even if such an operation were desperately needed to help 
alleviate such an emergency situation. 

Our adversaries have been unable to point to any pro¬ 
vision in Section 222 or any pertinent legislative history which 
would indicate that Congress intended such a drastic step; they 
have been unable to refute our contention that once Western 

divested itself of its international telegraph operations 
the divestment provision of Section 222 was executed and there¬ 
fore has no further effect; they have been unable to refute any 
of the cases we discussed for the proposition that a divestment 
provision ceases to have effect after the divestiture is 
carried out; they have been unable to cite one Commission de¬ 
cision relating to Section 222 decided after the divestiture was 




A208 


carried out which supports their position; and they have been 

unable to cite any judicial opinion relating to Section 222 

which is relevant to the legal issue involved herein. Yet 

1 

our adversaries steadfastly argue that Congress did so intend 

_/ 

to restrict the Commission's authority. 

I. Section 222 Does Not Restrict the 
C ommission's Authority So As to 
Preclude It From Ever Autnonzing 
Western Union to Provide Any 
International Telegraph Operations . 

Western Union in its application for review demon¬ 
strated that there is no provision in Section 222 which can 
validly be construed as restricting the Commission's authority 
so as to preclude it from authorizing Western Union to provide 
any international telegraph operation irrespective of whether 
such an authorization would be in the public interest. Western 
Union pointed out that if Congress had intended to eternally preclude 
it from providing an international telegraph service, it would have 
explicitly provided so in the statute. WUI appears to argue that 
an analysis of the statutory scheme of Section 222 indicates that 
Western Union is barred from providing all international opera¬ 
tions. However, for the reasons discussed below, such an analysis 
demonstrates just the opposite. 


/ We note that two of the four international telegraph carriers, 
ITT World Communications Inc. and Tropical Radio Telegraph Com¬ 
pany, have not opposed Western Union's application for review 
of the Bureau's adverse determination. 
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Section 222 contains two principal operative pro¬ 
visions which are relevant to the legal issues involved herein. 
Section 222(c)(2) provides that "Any proposed consolidation or 
merger of domestic telegraph carriers shall provide for the di¬ 
vestment of the international telegraph operations theretofore 
carried on by any party to the consolidation or merger." Section 
222 (b) provides that the consolidated or merged carrier "may 
acquire all cr any part of the domestic telegraph properties, 
domestic telegraph facilities or domestic telegraph operations 
of any international telegraph carrier." However, that section 
precludes such a consolidated or merged carrier (or any domestic 
telegraph carrier) from consolidating or merging with any inter¬ 
national telegraph carrier. 

Since Section 222 (c) (2) provides that the merged 
domestic telegraph carrier shall divest itself of all interna¬ 
tional telegraph operations theretofore carried on, it is neces¬ 
sary that Section 222 contain a careful definition of the term 
international telegraph operations. Similarly, since Section 
222 (b) provides that the merged domestic telegraph carrier may 
acquire the domestic telegraph operations of any international 
telegraph carrier, it is necessary that Section 222 contain a 
careful definition of the term domestic telegraph operations. 
Sections 222(e)(5) and (6) define the term domestic telegraph 
operations and international telegraph operations, respectively. 

In an attempt to support its assertion that the 
statutory scheme of Section 222 indicates that Western Union is 
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precluded from ever again providing any international opera¬ 
tions, WUI appears to put great emphasis on the fact that the 
terms domestic and international operations are delineated 
solely in geographical terms. Thus, WUI states that "this 
geographical dichotomy between domestic and international 
operations set forth in Section 222 is dispositive of the 
issue before the Commission." (Par. 10) However, this is ab¬ 
surd since there is no provision in Section 222 which limits 
Western Union solely to domestic operations; Indeed, the 
Commission has recently ruled in FCC 72-98 (Mimeo No. 74581), 
released February 4, 1972, that Section 222 does not preclude 
Western Union from providing telegraph operations within Hawaii. 

The Commission rendered that ruling despite the fact that it 
was clear that such operations v/ere not domestic telegraph opera¬ 
tions as that term is defined in Section 222, and despite vigor¬ 
ous opposition from WUI which contended that Section 222 restricted 
Western Union to domestic operations. 

WUI also finds it significant that the definitions 
of domestic and international telegraph operations have no chronolo¬ 
gical limitations (par. 10). Here again, WUI fails to appreciate 
that the provisions of Section 222 which define domestic and inter¬ 
national telegraph operations are solely definitional provisions and 
not operational provisions. What is significant is that the opera¬ 
tional provision which required Western Union to divest itself 
its then existing international telegraph operations does not 
preclude the Commission from ever authorizing Western Union to 
provide an international telegraph service. 
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In paragraph 11 of its pleading, WUI points 
to the fact that Seccion 222 (b) permits the merqed tele¬ 
graph carrier to further acquire the domestic telegraph properties, 
facilities or operations from either a carrier not primarly a 
telegraph carrier or an international telegraph carrier, but pre¬ 
cludes it from consolidating or merging with an international 
carrier. WUI interprets this language as limiting the merged 
domestic carrier to providing only domestic operations. However, 
Section 222(b) only refers to consolidations or mergers and does 
not preclude the merged carrier from internally expanding into 
international operations. Clearly, the internal expansion into 
international operations by the merged carrier cannot constitute 
a consolidation or merger. 

In paragraph 12 of its pleading, WUI notes that 
Section 222 (b) precludes Western Union from consolidating with 
an international carrier and that Section 222(c)(2) requires a 
merged domestic carrier to divest itself of its international 
telegraph operations theretifore carried on. From the provision 
requiring divestment and from the provision barring consolidation 
with an international carrier, WUI erroneously concludes that 
Western Union is forever barred from international telegraph 
operations. These provisions, however, demonstrate just the 
opposite. Once the divestment provided for in Section 222(c)(2) 
is carried out, that section is executed and therefore has no 
further effect. Indeed, if it had a continuing effect so as to 
bar the merged domestic carrier from ever "gain providing inter¬ 
national telegraph operations, it certainly would have been 
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superfluous for Congress to have provided in Section 222 (b) (1) 
that the merged domestic carrier could not merge or consolidate 
with an international carrier. It would have been superfluous 
because if Section 222(c)(2) precludes the merged domestic car¬ 
rier from ever again providing international telegraph operations 
as WUI would have us believe, then it certainly would not have 
been necessary for Congress to have indicated that the merged 
domestic carrier could not again provide international telegraph 
operations through merger with an international carrier. 

Finally, it is of utmost importance to note 
that both domestic telegraph operations and international tele¬ 
graph operations are defined solely in terms of record communica¬ 
tions. Indeed, Section 222 applies only to record communications 
as that term was defined when Section 222 was enacted in 1943. 
Consequently, despite the completely unsupported contentions of 
WUI to the contrary, it is manifestly clear that under any in¬ 
terpretation of Section 222, that section would have no applica¬ 
bility whatsoever to such services as video services which cannot 
be construed as record communications as that term was defined in 


1943. 
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II. RCA Globcom and WUI Have Failed to 


Uncover 

Any 

Pertinent Legislative 

History 

to 

Indicate a Congressional 

Intent to Forever Restrict the 

Commission' 

s Authority so as to 

Preclude 

It 

From Ever Authorizing 

Western 

Union to Provide Any Inter- 


national Telegraph Sarvice. 


Both RCA Globcom and WUI advocate that it is clear 
from the legislative history of Section 222 that Congress in¬ 
tended to forever after restrict Western Union strictly to do¬ 
mestic telegraph operations (see e.g., par. 15 of WUI’s pleading). 
RCA Globcom in support of that contention refers to statements 
made during hearings on S. Res. 95 at which witnesses for the 
Commission and industry urged that a requirement be imposed on 
a merged domestic carrier to divest itself of its international 
telegraph operations (par. 5). However, besides the fact that 
such statements fall far short of advocating the much more 
drastic step of restricting the Commissior's authority so 
as to preclude it from ever authorizing Western Union to 
provide any international telegraph operations, RCA Globcom 
conveniently neglects to point out that after those hearings, 
the Senate subcommittee before whom these hearings were held 
submitted a report (S. Rept. 769) to the full Senate rejecting 
that viewpoint and recommending that such a merged domestic 
carrier not have to divest itself of its international tele¬ 
graph operations (see pp. 4 and 5 of Western Union's petition). 



1 
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Thus, statements made during those hearings could hardly be 
considered helpful in determining legislative intent. 

RCA Globcom also asserts that the Bureau's con¬ 
struction of legislative history is conect (pars. 9 and 10). 
However, RCA Globcom appears to believe that the Bureau was 
correct for diametrically opposite reasons than those ad¬ 
vanced by the Bureau. Thus, while the Bureau, in support 
of its position on Section 222, appears to contend that the 
intent of Section 222 is reflected by a particular recommenda¬ 
tion in S. Rept. 769 (see pp. 10 and 11 of Western Union's 
petition), RCA Globcom appears to find great significance in 
its belief that that particular recommendation was not adopted 
by Congress! 

While WUI makes no attempt to support the Bureau's 
reasoning as to how the legislative history supports the Bureau's 
position on Section 222, WUI does set forth a number of state¬ 
ments made during the time the merger legislation was being 
considered which are designed to support its position. At 
paragraphs 20 and 21 of its pleading, WUI refers to two state¬ 
ments by spokesmen of the Commission (who were advocating a 
particular viewpoint) during House hearings on the merger 
legislation. Those statements are admittedly favorable to 
WUI's position although there is some question as to whether 
those statements contemplated restricting the Commission's 
authority to the extent that WUI advocates. However, it is 
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significant that after those hearings, the House Subcommittee 
before which thes^ hearings were held submitted a report to the 
full House (H.R. Rep. No. 2664, 77th Cong., 2nd Sess. (1942)) 
declining to include a divestment provision in the House version 
of the merger legislation and thus rejecting the position taken 
by the Commission spokesmen on this matter. 

In this connection, we note that it is very 
significant that.Section 222 as finally enacted, was a result 
of a compromise worked out by House and Senate conferees in 
the Conference Committee (see Western Union's pleading, pp. 6 
and 7). As part of that compromise, the House acquiesced to a 
provision from the Senate bill, which is now Section 222(c)(2), 
which required that the merged domestic carrier divest itself 
of the international telegraph operations theretofore carried 
on. No similar provision had been contained in the House bill. 
Thus, under those circumstances, even assuming arguendo that 
the meaning of the divestment provision is obscureT it probably 
would not be appropriate to go beyond the Conference Report to 
seek guidance because such other sources might not be an accurate 
reflection of the legislative intent with respect to the compro¬ 
mise bill. Cf. Davidson v. Gardner , 370 F.2d 803 (6th Cir. 

1967), where the court (with two judges concurring in the result) 


_/ Neither RCA Globcom nor WUI has refuted the contention by 

Western Union that the clear language of a provision is the 
best guide to ascertaining Congressional intent and that it 
is inappropriate to attempt to vary the clear and unambigu¬ 
ous meaning of a provision by reference to legislative history 
(Western Union petition, pp. 12-13). 
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at 370 F. 2d 828 indicated that a statement in the Ho"'e Report 
was not persuasive of Congressional intent where neit. r 'r the 
Senate nor Conference Reports indicated a similar v^v I'ojnt. 

In any event, it would not.be appropriate to go 
beyond committee reports and explanatory statements by committee 
members in an attempt to derive the legislative intent. Thus, * 
the Supreme Court in Duplex Printing Press Co . v. Peering , 254 
U.S. 443 (1921), stated 

"By repeated decisions of this court it has come to be 
well established that the debates in Congress expressive 
of the views and motives of individual members are not a 
safe guide, and hence may not be resorted tc, in ascer¬ 
taining the meaning and purpose of the law-making body. 
Aldridge v. Williams , 3 How. 9, 24, 11 L. Ed. 469; 

United States v. Union Pacific R. R. Co ., 91 U. S. 

72, 79, 23 L. Ed. 224; United States v. Freight Asso¬ 
ciation, 166 U. S. 200, 318, 17 Sup. Ct. 540, 41 L. Ed. 
1007. But reports of committees of House or Senate 
stand upon a more solid footing, and may be regarded 
as an exposition of the legislative intent in a case 
where otherwise the meaning of a statute is obscure. 

Binns v. U nited States , 194 U. S. 486, 495, 24 Sup. Ct. 

816, 48 L. Ed. 1087. And this has been extended to in¬ 
clude explanatory statements in the nature of a supple¬ 
mental report made by the committee member in charge of 
a bill in course of passage. Binns v. United States , 
supra ; Penna. R. R. Co. v. International Coal Co., 230 
U. S. 184, 198-199, 33 Sup. Ct. 893, 57 L. Ed.~446, 

Ann. Cas. 1915A, 315; United S tates v. Coca Cola Co., 

241 U. S. 265, 281, 36 Sup. Ct. 573, 60 L. Ed. 995, 

Ann. Cas. 1917C, 487; United States v. St. Paul, M. 

& M. Ry. Co ., 247 U. S. 310, 318, 38 Sup. Ct. 525, 62 
L. Ed. 1130." (254 U.S. 443, 474-475) 

What is truly significant is that WUI could not 
find a single statement from the various reports of the Senate, 
Hcjse, and Conference Committees, or from explanatory statements 
ade by various committee members, which supports its contention 
that the "legislative history of Section 222 clearly shows the 
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intention to limit [Western Union] strictly to domestic tele¬ 
graph operations. (Par. 15). 

WUI sets forth the folio ng statements by Con¬ 
gressional members or from Congressional reports to support its 

interpretation of legislative history: (a) A statement that a 
prime objection to the merger bill was zhe fear of "the formation 

of a huge, over-all single telegraph-cable-radiotelegraph combine" 
(par. 16); (b) A remark indicating than the divestment provision 

was intended to prevent the merged carrier from competing un¬ 
fairly with other international carriers (par. 16); (c) A 

statement that the House had opposed the divestment provision 
not because divestment would not be "desirable in the public 
interest, but [that] in view of the certain existing long term 
contracts it was felt impracticable to require such action to 
be taken at this time." (par. 17); (d) A statement that the 

divestment would not create an unuue hardship on the companies 
involved (par. 18). 

Manifestly, these statements do not suggest, as 
WUI would have us believe, that the divestment provision was in¬ 
tended to restrict the Commission's authority under Section 214 of 
the Communications Act to ever authorize Western Union to provide 
any international telegraph service irrespective of any circum¬ 
stances that might prevail in the future. Surely, if Congress 
had intended to so drastically restrict the Commission's au¬ 
thority, it would have revealed such an intention in a more 
forthright and less cryptic manner than WUI suggests, and WUI 
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would have been able to uncover more pertinent statements than 
those set forth above. 

In support of its position with respect to the 
legislative history, WUI also indicates that "there was a great 
deal of concern that a merged domestic carrier would have too 
great a concentration of power and would foreclose competition 
in the international sphere" (par. 15); and that the fact that 
the House had opposed the divestment prevision should not be 
construed "as an implicit sanction of a vast domestic inter¬ 
national combine" (par. 16). However, WUI overlooks the simple 
fact that after the merged domestic carrier would divest itself 
of its international operations, it cculd not again engage in 
any international communications operation unless the Commission 
would find that such an operation was required by the public 
convenience and necessity pursuant to Section 214 of the Com¬ 
munications Act. Indeed, Western Union would not be "free to 
return with impunity to the international arena" (par. 22), as 
WUI would have us believe, but Western Union would only be able 
to provide an international telegraph operation if it demonstrated 
to the Commission's satisfaction that the public convenience and 
necessity required such an operation. In any event, grant of 
Western Union's Hawaii Mailgram application would hardly result 
in Western Union becoming a "vast domestic-international combine." 

Finally, RCA Globcom points to the absence of a 
discretionary clause in Section 222 which would permit the Com¬ 
mission to authorize Western Union to again provide international 
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telegraph operations after divestment (par. 1). However, RCA 
Globcom overlooks the fact that there was no need to include 
such a discretionary clause since it was clear that the Com¬ 
mission had such authority under Section 214. Indeed, such 
a clause would have been redundant and confusing. 

HI* Divestment Pro visions Are Not 

Interpreted by Courts as Forever 
Precluding the Divesting Company 
From Enqaqing in the Divesting 
Activity . ~ 

Western Union demonstrated in its petition (pp. £:-10) 
that when a company is ordered by a court to divest itself of a 
particular operation as a result of a judicial antitrust decree, 
it is clear that the company is not precluded from ever again 
engaging in that type of activity unless such a prohibition is 
specifically included in the decree. The instant situation, 
where the statute contains a provision to the effect that the 
merged carrier has to divest itself of its international tele¬ 
graph operations t but does not contain any provision prohibiting 
it from again engaging in such operations at some later time, 
presents an even more compelling situation for holding that 

the company is not precluded from ever again engaging in the 
divested activity. This is because unlike the situation pre¬ 
sented by the judicial antitrust decree where (unless there is 
a specific provision to the contrary) the divesting company could 
again engage in the divested activity, without needing approval 
from anyone, in the instant situation Western Union cannot again 
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* 

engage in the divested activity unless it receives approval from 

the Commission. In order to receive such regulatory approval. 

Western Union must demonstrate that such an operation is required 

by the public convenience and necessity. 

WUI is unable to refute the logic of this analysis. 

In paragraph 68 of its pleading, WUI takes out of context (and 

misquotes) an excerpt from a pleading by Western Union submitted 

_/ 

in 1954. In that pleading. Western Union indicated that there 
s a significant difference between directed divestments under 
antitrust laws which it characterized as being punitive in nature 
and the divestment requirement in the Communications Act which 
it characterized as not being punitive in nature. However, 

WUI neglects to indicate that Western Union advanced that dis¬ 
tinction in advocating that the divestment requirement in the 
Communications Act is less absolute than the divestment require¬ 
ment imposed by a judicial antitrust decree,and that perhaps 
Western Union should not have to divest itself of its interna¬ 
tional telegraph operations after all. Thus, to the extent that 
Western Union made a valid distinction in that pleading between 
divestment provisions in judicial antitrust decrees and the 
divestment provision of Section 222, this supports Western 
Union's position that there is even more reason to hold in the 
instant case,than in cases involving judicial antitrust decrees, 

_/ For the convenience of the Commission we have attached the 
relevant section of the above-discussed pleading as Appendix 
A to this pleading. 
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that in tne absence of a specific prohibition to the contrary 
a divestment provision will not preclude the company which is 

subject to the divestment from ever again engaging in the di¬ 
vested activity. 

wui, in its only other discussion ot judicial 
antitrust decrees, in paragraph 69 of its pleading, takes a 

quote out of context from a case. The quote refers to injunc¬ 
tions and has no applicability to the construction of divestment 
provisions. Consequently, the cited material is hardly relevant 
to the proposition WUI attempts to support. 

Western union, in addition to citing a number of 
cases involving judicial antitrust decrees for the proposition that 
a divestment provision does not preclude _ company from ever again 
engaging in the divested activity, cited United states v. Armour a Co 

402 U ' S ’ " 3 <1971) f ° r the Proposition that a strict construction is 
generally applied to the interpretation of statutes which impose re¬ 
strictions on the conduct of business (pp. 14-16). Antitrust consent 
decrees, such as involved in Armour, are different from judicial 
antitrust decrees in that the former are arrived at by mutual 
consent of the parties involved while the latter are imposed by 
the court in a manner similar to Congress imposing a divestment 
provision. Both RCA Globcom (par. 13, 14) and WUI (par. 70) 
allude to this distinction in contending that Armour is not 
relevant. Thus, „ui (par. 70) contends that Armour involves an 
bargaining between the parties involved whereas there 
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is no evidence of any bargaining between Western Union and the 
Congress in the imposition by Congress of the divestment provi¬ 
sion. However, as discussed later in this pleading. Western 
Union was basically forced to merge with Postal Telegraph to 
forestall a worse alternative (competition with a Government-run 
or subsidized Postal Telegraph) and thus acquiesced to the di¬ 
vestment provision in a manner similar to that of a party con¬ 
senting to an antitrust consent decree. 

That there was a bargaining situation of sorts 
involved in Western Union's case is indicated by the testimony 
of President Williams of Western Union before Congress. President 
Williams testified that "Naturally, whether Western Union will 
merge or consolidate with any other company is a matter that de¬ 
pends upon the kind of Dermissive legislation enacted. ..." 
(Hearings on S. 2445, p. 79). Thus, the more onerous the restric¬ 
tions Congress would impose, the more hesitancy Western Union 
would have in merging with Postal Telegraph. Consequently, the 
Armour case is highly relevant. 

IV. A Further Reason Why The Divestment 

Provision Should Not Be Broadly Construed 
Is That Western Union Was Essentially 
Forced To Acquire Postal Telegraph . 

WUI appears to argue that since Western Union 
received "massive benefits" by being able to merge with Postaj. 
Telegraph, it is appropriate to interpret the merger legisla¬ 
tion (Section 222) as precluding the Commission from ever 
authorizing Western Union to provide any international 
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operations. Thus, WUI throughout its pleadings makes assertions 
such as that Congress had "bestowed upon WUTelCo the valuable 
privilege of merger with Postal Telegraph Co." (par. 5); that 
Having enjoyed the fruits of the legislative bounty, WUTelCo 
is now trying to evade the reciprocal statutory restriction." 

(par. 6); that "Rather than burdening WUTelCo, the merger sta¬ 
tute was considered to grant the company the extraordinary privi¬ 
lege of freedom from competition" (par. 61); that "If it succeeds 
in its endeavor, WUTelCo v/ill have enjoyed all the massive bene- 
i’.ts of the merger legislation, while evading the reciprocal 
condition imposed by Congress" (par. 64); and that "the statu¬ 
tory inhibitions of Section 222 are directed against the recipient 
of its considerable benefits" (par. 85). 

WUI's assertions are completely erroneous. As 
clearly demonstrated below, Western Union was basically forced 
to merge with Postal Telegraph because of the fear that unless 
it would do so the U. S. Government would subsidize or take 
over Postal Telegraph and thus that Western Union would find 
itself in competition with the Government, and because of the 
urging of the War Department that a merger would be helpful to 


* 
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the war effort. 
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The 

reproduced for the 


following excerpts 
convenience of all 


from a letter (which is 
parties as Appendix B 


/ Indeed, the Commission noted that the merger legislation pro¬ 
vided for only a voluntary merger and went so far as to sug¬ 
gest that because of the war time needs Congress might con¬ 
sider legislation requiring Western Union to merge v/ith Postal 
Telegraph. Thus, Commissioner Durr testified that 

"In conclusion, this bill, of course, makes merger 
optiona] with tne companies. It paves the way for a 
merger on a voluntary basis. We feel very strongly 
that merger is a desirable step and a very important 
step now in time of war, that we cannot get the full- 
-est use of our communications system under the present 
set-up, and that we shculd use every effort to bring 
about the merger as soon as possible. I just suggest— 

I don't know what consideration the committee might want 
to give to it—that some provision might be added for 
mandatory merger in th-. vent a voluntary merger is not 
accomplished within a r isonable period of time." (Hearing 
on S. 2445 Before the Subcommittee on Interstate Commerce 
77th Cong., 2nd Sess., p. 32 (1942) cited hereinafter as 
Hearings on S. 2445) 

Commissioner Durr's remarks were of significant concern to 
Western Union as evidenced by the following testimony of 
President Williams of Western Union. President Williams 
stated that 

"In his remarks before the conmittee on April 23, Com¬ 
missioner Durr suggested that consideration be given to 
the addition of a provision to S. 2445 which would make 
a merger mandatory, in the event that a voluntary merger 
is not accomplished within a reasonable period of time. 

While I am not qualified to comment on the legality of a 
mandatory merger, I am reluctant to believe that the 
Congress of the United States would pass legislation 
which would impose on the owners of a solvent concern 
another competitive business that has been operating at 
a loss for more than a decade and owes the R.F.C. $6,000,000. 

"In this connection, it should be pointed out that the im¬ 
mediate urgency for this bill appears to be the financial 
difficulties of another compan.,. The Western Union is 
solvent and fervently desires to remain so." (Id. at 80) 
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to this pleading) from Senator Ernest W. McFarland to Western 

Union recounting the background of the merger legislation is 

_/ 

particularly revealing as to this point. Senator McFarland 
in referring to the merger of Western Union and Postal Telegraph 


stated 


. . that it was pretty much a 'shotgun wedding' - 
that Western Union had had no choice other than to 
merge and accept the legislation, or go into competi¬ 
tion with the federal government - that Western Union 
was sound financially, and getting along all right as 
it was, and would have preferred to continue on this 
basis rather than to merge with the many restrictions 
that were imposed by Congress had the alternative not 
been competition with the government. (Emphasis added) 

******* 

". . . It will be noted from the testimony at the 
hearings on this bill, and from the report, that this 
legislation was desirable for the following reasons: 

"1. Postal was going under, having borrowed 
some nine million dollars from the RFC. They 
were losing approximately $300,000 a month. 

Postal, without this subsidy, would have to go 
into bankruptcy. 

"2. The second alternative was that the government 
would have to operate Postal in order to protect 
its investment. To avoid this it was necessary to 
bring about a merger. 


/ Senator McFarland's comments are particularly germane because 
he was the key figure involved in the enactment of the merger 
legislation. Among other things. Senator McFarland co¬ 
authored and handled the merger legislation (Section 222) and 
was initially a member of, and subsequently Chairman of, the 
several Senate committees which investigated and reported on 
the advisability of permitting merger in the telegraph field. 
See, for example, Hearings on S. 2445, pp. 6 and 7 for a 
statement indicating that he v/as responsible for drafting 
the merger legislation and that in fact he co-authored that 
legislation. 




v 





"It will also be noted from the hearings that Western Union 
was operating at a profit at the time. The- additional ar¬ 
gument which was set forth in the report of the Senate was 
that the government needed the duplicate facilities - that 
is, equipment and the copper in the wires for war purposes. 
This had been testified to by General Stoner, representing 
Army communications (See p. 6 of Report No. 1490, on S. 2598, 
June 15, 1942). Under those circumstances Western Union had 
little alternative other than to merge with Postal." 


Senator McFarland's analysis is fully supported 
by pertinent legislative history. That there was a very real 
possibility that Wertern Union might have had to compete with 
the Government if it did not merge with Postal Telegraph is 
indicated in Senate Reports on the merger. Thus, Senate Report 
No. 1490, 77th Cong. 2nd Sess., p. 6 (1942) and Senate Report 
No. 13, 78th Cong. 1st Sess., p. 5 (1943) cite the following 
extract from a statement made by Senator White in co-introducing 
merger legislation with Senator McFarland as being particularly 
pertinent: 

"The general cause for this permitted action is the un¬ 
satisfactory condition of the whole domestic telegraph 
industry. The immediate occasion for it is the desperate 
financial plight of the Postal Co. It is accepted as 
certain by those familiar with the situation that our two 
principal domestic telegraph carriers must work out a plan 
of merger which will merit the approval of our regulatory 
body, the Federal Communications Commission, or there must 
speedily come the liquidation of the Postal Co. and its 
disappearance as a competitive factor in communications. 

"A further alternative, Mr. President, might be the taking 
over and the operation of the Postal System by the Federal 
Government. This would in turn present to us ..lost serious 
problems. It would result in direct governmental competi¬ 
tion with the Western Union, the present largest unit in 
the domestic wire communication field; ana competition, 
direct or indirect, by the Government with other methods 
and means of domestic communication. 
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It: might conceivably result in the assumption by 
the Government of the entire burden of domestic wire 
and point-to-point radio communication. I infinitely 
prefer to this possibility the unification of the do¬ 
mestic wire companies now operating into a consolidated 
company within the law and under the watchful eye and 
the broad regulatory powers of our Communications 
Commission * * * " 


That the War Department urged Western Union to 
merge with Postal Telegraph is illustrated by the following 
testimony of Brigadier General Stoner who testified on behalf 
of the War Department. He stated that 


The War Department favors consideration of the tele¬ 
graph companies in the interest of economy in the use 
C * Xt l cal equipment, materials, and personnel, all 
of which are necessary now for the use of important 
defense communication project. 


"An illustration of the saving 
equipment and material may be 
recent report published by the 
Board prepared for publication 
tions Commission, in which it 
approximately 13,431 teletype 
ness offices. The Postal has 
these printers. it is assumed 
percent of those installations 
competitive conditions. It is 
sume that approximately 5,000 
be diverted to national defens 
in event of consolidation. 


in important critical 
had by referring to a 
Defense Communications 
by the Federal Communica- 
was stated that there are 
printers in use in busi- 
approxinately 6,550 of 
that approximately 50 
are caused by reason of 
, therefore, safe to as- 
of those printers might 
e communication purposes 


Jn nf fh 1 i h ^ s 747 branch offices. Assuming that 
°f tn °se branch offices could be abandoned it would 
mean an additional 1,,:00 printers would be released for 
such other use as might be made of them. 


The War Department at the present time is not able to 
sll requirements for teleprinters. 


Consolidation would also further 
materials such as pole line hardwa 
equipment used in the fabrication 
ment. 


react on other critical 
re, typewriters,, and 
of major items of equip- 
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"I might also refer to the item of secondary copper. 

The Postal and Western Union Telegraph Cos. at the 
present time have parallel circuits along railroad 
rights-of-way and along highways, running side by 
side, where the full capacity of both services is 
not needed and where recovery might be made by doing 
away with one of the companies' leads, and in so doing 
there also would be recovery of secondary copper, which 
is a critical material at the present time." (Hearings 
on S. 2445, pp. 39-40) 


He further testified in response to questions posed by Senator 
McFarland as follows: 

"Senator McFarland. How badly needed 'are these tele¬ 
printers for the war work? And I might say to you at 
this point, if you would prefer to answer any of these 
questions in executive session you do not need to answer 
them here in this open session. How badly needed are 
these teleprinters? 

"Brigadier General Stoner. They are badly needed, sir, 
and we feel if consolidation would relieve approximately 
6,200 of them, as I have suggested, that would help us 
to meet our requirements for several years. 

"Senator McFarland. How about the plants that are manu¬ 
facturing teleprinters? 

"Brigadier General Stoner. The Teletype Corporation is 
having difficulty now in meeting their requirements. In 
other words, they were not up to the requirements. I had 
a communication on that only last week, and it was to the 
effect that they were unable to make deliveries in the 
quantities we desired." (Hearings on S. 2445, pp. 41-42) 

That Western Union was in sound financial shape 

at the time of the merger legislation is illustrated by the 

following testimony by President Williams of Western Union. 

President Williams stated that 

"It is no secret that the immediate urgency for the 
enactment of permissive merger legislation grows out 
of the financial difficulties of another telegraph 
company. Western Union, operating the most extensive 
telegraph system in the world, has been and is in 
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sound financial condition. It fervently wishes to re¬ 
main so, not only in the interest of its employees and 
stockholders, but even more particularly because the 
telegraph service, vital during the war, can be fur¬ 
nished on~y by a solvent concern. I have not referred 
to the financial soundness of Western Union as a matter 
of pride; I do so merely to keep the record straight." 
(Hearings on S. 2598 Before A Subcommittee of the House 
Committee on Interstate Commerce, 77th Conq., 2nd Ses r 
p. 64 (1942)). 

Thus, contrary to what WUI would have us believe, 
the merger with Postal Telegraph was essentially forced upon 
Western Union. This is further reason lot to expansively 
interpret the divestment provision so as to eternally preclude 
Western Union from engaging in international telegraph opera¬ 
tions . 


V. The Court Decision s Relied Upon by 

WUI Are Not Applicable ; WUI's Reliance 
on Commi ssion's Decisions Is Laraelv 
Misplaced . ~ 

WUI boldly asserts that "Judicial interpreta¬ 
tions of Section 222 require exclusion of WUTelCo from any 
international operations." (p. 12). WUI cites two cases for 
this proposition. The principal case. W estern Union Tele ¬ 
graph Company v. United States , 217 F. 2d 579 (2nd Cir. 1954), 
relates to the legality of certain contracts between Western Union, 
on the one hand, and Globe Wireless and Tropical Radio, on the 
other hand, whereby Western Union assigned all telegraph messages 
to certain foreign geographical areas to those two carriers and 
received as a fee for those services a compensation in excess of 
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that normally charged for landline services and net related to 
cost incurr f Western Union to perform those contractual ob¬ 
lige, cions. The court "•■held the Commission's findings that those 
extracts were illegal under a Formula adopted and approved by 
the Commission for the distribution of outbound international 
traffic which was designed to equitably allocate all internationa 
traffic emanating from the continental United States among the 
various carriers involved in providing international telegraph 
services. The court also upheld the Commission 1 s finding that 
the "exorbitant contract prices" paid Western Union might violate 
Section 222 (e). 


There appears to be nothing in that case that 
suggests that Section 222 precludes Western Union from future in¬ 
ternational telegraph operations. Unfortunately, however, WUI's 
discussion of that case is misleading. For example, the court at 
582 states 

"Petitioners argue that the opportunities given to 
these two companies were meant to be left open for 
ell other comers into new areas where they were not 
interested in 1942. It is ridiculous to suppose that 
the Formula contemplated strict surveillance of con¬ 
temporary competition without also intending to limit 
the dangers of Western Union Cables expansion in the 
future. The provision for equalization of traffic 
through corrective distribution of unrouted messages 
was the heart of the Formula and its application would 
be seriously undercut by acceptance of~ petitioners ' 
tactics as legitimate ." (Emphasis added) 

However, WUI in paragraph 42 of its pleading states 

"Such a contention that Congress intended 'strict sur¬ 
veillance of contemporary competition without also in¬ 
tending to limit the danger of Western Union . . . ex¬ 

pansion in the future', i s utterly without: support in the 
legislative his to ry and has been judici a lly rejected . 
Western Union Telegraph Company v. United States, 217 
F. 2d 579, 582 (2d Cir. I95477 ir (Emphasis added) 
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Among other things, WUI's shift from the "Formula contemplated" 

(which was adopted and approved by the Commission and not 
Congress) to "Congi intended" is certainly a big step. 

Thus, to say the least, that case does not stand for what WUI would " 
have us believe it does. 

The only other court case which WUI cites (par. 28) 
for an interpretation of Section 222 is Western Union Telegraph 
Company v. United States , 267 F. 2d 715 (2d Cir. 1959). However, 
that case ueals with how and when Western Union is to divest it¬ 
self of its international telegraph operations under the divestment 
provision of Section 222. The case does not appear to have any 
k ear -*- n 9 as to whether Section 222 precludes the Commission from 
authorizing Western Union to provide any international telegraph 
operations after the divestiture is completed. 

WUI also cites several Commission decisions for 
support of its position. However, outside of Telegraph Servi^o 
With Hawaii , 28 FCC 599 (1960), the decisions cited are of dubious 
support for WUI l s position. Thus, at paragraph 14, WUI quotes 
from a dissenting opinion of a Commission decision (without in¬ 
dicating that it is a dissenting opinion) and at paragraph 31, 

WUI cites a Commission decision not for a Commission finding but 
for a characterization of a Western Union pleading. 

With respect to the Hawaii case. Western Union 
-’- n its petition candidly admitted that the Commission made 
several statements pertaining to its interpretation of Section 
222 which are unfavorable to Western Union 1 a position. We did. 


l 
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however, point out that the case was decided before divestiture 
was carried out, and thus, at a time when the divestment provision 
still was effective. Consequently, Western Union did not advocate in 
that case, as it does herein, that it should be allowed to engage 
in international telegraph operations. Indeed, in the Hawaii 
case, the Commission characterized Western Union's position in 
the following manner: 

"2. As we stated in our notice of inquiry. Western 
Union, which presently conducts both domestic and in¬ 
ternational telegraph operations, as those terms are 
defined in section 222, had informally indicated that 
it wished to apply for authority to provide telegraph 
service with Hawaii after it became a State. The com- 
pany, ho ~ e f er, would want to institute such service 
only if ;; were a domestic telegraph coeration under 
s ection 222, because such section .requires that Western 
Union divest itself of its international telegraph op ¬ 
erations . tjV The company is not interested in developing 
a service which it could not retain . 11 (28 FCC at 599; 
footnote omitted; emphasis added) 

Unfortunately, however, here again WUI's dis¬ 
cussion of a case is misleading. Thus, the Commission at 606 
states 

"Further, Western Union argues that statutes are not 
static but have prospective application, and that 
changing factual situations cause matters previously 
not affected by an existing statute to be affected 
thereby. It is unreasonable, it therefore states, to 
conclude that Congress meant forever to bar Hawaii 
from receiving domestic service and to prevent this 
Commission from permitting or requiring Western Union 
to provide such service even though we believe it to 
be in the public interest." (28'FCC at 606; emphasis added) 

In contrast, WUI referring to the same passage in paragraph 34, 


states 
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WUTelCo argued in that case that statutes are not static 
but have prospective application and that emerging factual 
situations, not in existence at the time Section 222 was 
enacted, may thereby affected. WUTelCo contended that it 
was therefore unreasonable to conclude that Congress meant 
forever to bar WUTelCo from providing se rvice to Hawaii and 
to prevent the Commission from authorizing WUTelCo to pro- 
vide such service to Hawaii if found to be in the public 
interest." (Emphasis added) 

Thus, the Commission characterized Western Union's 
position as contending that in view of Hawaii's recent admission 


as a state. Western Union should be allowed to provide service to 
Hawaii as a domastic telegraph operation —• which would not be 
precluded by Section 222 under any interpretation of that statute. 
WUI, on the other hand, leaves out the key word "domestic" so that 
it appears that Western Union was contending that it should be 
allowed to provide an international telegraph operation to Hawaii 
(such a conclusion logically follows since under Section 222 
Hawaii is an international point). Consequently, contrary to 
what WUI implies by innuendo, the legal issue involved in the 
instant proceeding was not focused on in the Hawaii case. In¬ 
deed, as we previously indicated, to the best of our knowledge, 
this is the first case where arguments have been focused on the 
issue of whether Section 222 eternally precludes the Commission 
from authorizing Western Union to provide any international 
telegraph service. 


VI. Western Union Does Wot Have A 
Domestic Telegraph Monopoly - ] 

While both RCA Globcom and WUI speak of Western 

Union having acquired a domestic telegraph monopoly as a result 
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of the enactment of Section 222 , neither carrier indicate.*; that 
Congress thereby intended to restrict the Commission's authority 
by precluding it from authorizing any new carrier to provide 
domestic telegraph operations in competition with Western Union. 
Yet this would be a logical corollary if Congress intended to 
restrict the Commission's authority to authorize Western Union 
to provide any international telegraph aperations. 

Indeed, even RCA Globcom has implicitly conceded 
that Section 222 may no longer preclude Western Union from en¬ 
gaging in international telegraph operations. Thus, RCA Globcori 
states that "we submit that the absence of any specific proviso 
indicates the clear intention that the prohibition continue at 
least as long as Western Union's monopoly in the domestic tele¬ 
graph business." (Par. 7) However, clearly Western Union no 
longer has a monopoly in providing domestic t 2 legraph operations. 
Thus, the Commission in Docket 18920 has opened up the domestic 
telegraph field to new entrants despite stating that "a fairly 
large percentage of Western Union's service may be vulnerable to 
competition" from those new entrants ( Specialized Common Carrier 
Decision , FCC 71-547, released June 3, 1971, par. 84). Conse¬ 
quently, even assuming Congress intended for Western Union to 
be precluded from international telegraph Operations as long as 
it had a monopoly in the provision of domestic telegraph services, 
Western Union should now no longer be excluded from that field. 
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VI1 - Prior Positions of Western Union . 

WUI devotes a number of pages of its pleading to 

citing excerpts from various Western Union statements (contained 

mostly in pleadings) made either before the divestiture was 

carried out in unsuccessful attempts to net the divestment pro- 

_/ 

vision eliminated, or made after the divestiture was carried 
out in attempts to prevent the international carriers from con¬ 
tinuing their step-by-step encroachment into Western Union's 
traditional markets. WUI's purpose is to show that Western 
Union in the past has taken positions with respect to the meaning 
of Section 222 which are at odds with its position set forth in 
this proceeding. However, prior positions of Western Union (which 
appear to have been unsupported as compared to the present pro¬ 
ceeding where Western Union has presented compelling support 
for its viewpoint) are hardly determinative of the purely 
legal issue involved herein. In this connection, we note 
that the courts show little patience for that type of argu¬ 
ment WUI now makes. Thus, for example, when Western Union 
many years ago made that same type of argument, the court 
offhandedly dismissed it stating 

i-i° ners urge that their reading of the Formula 
must be correct because it has been advocated in the past 
by several of the carriers here involved as intervenors. 

ven if true, such past actions would be no more per¬ 
suasive than Western Union's own position to the 


_/ It is doubtful whether any of those statements were de¬ 
signed to relate to a situation which would exist after 
the divestiture occurred and thus after the mandate of 
Section 222(c)(2) had been carried out. 
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contrary [in prior years] ...” (Western Union Telegraph 
Co. v. UJ5., 217 F.2d 579, 582 (2nd Cir. 1954). / 


VIII. The Divestment Agreement. 


WUI apparently realizing the infirmities as to 
its legal position on Section 222 devotes a portion of its pleading 
to matters which have no relevarc at all to the legal issue 
involved herein. Thus, at the cu.cet of its pleading, WUI 
emotionally argues (par. 4) that its "very birthright" is being 
challenged by Western Union. In this connection, WUI refers to 
a provision in the agreement providing for the sale of the inter¬ 
national telegraph facilities of Western Union to American 
Securities Corporation (the parent company of WUI) that states 
that Western Union will not compete with the "Cable System" in 
international telegraph operations. 

To begin with, we note that the argument to which 
WUI refers has absolutely no relevance to the Section 222 legal 

issue involved herein. We also note that it appears that even 

% 

at the time of the divestment. WUI' s parent company surely must 


/ Indeed, even the views of the members of a subsequent 
Congress are not considered significant for the purpose 
of construing past legislation. Thus, the Supreme Court 
in United States v. Wise , 370 U.S. 405 (1962), citing 
numerous prior Supreme Court cases, stated "How members 
of the 1914 Congress may have interpreted the 1890 Act 
is not of weight for the purpose of construing the Sherman 
Act." (370 U.S. at 414). See also Haines v. United States , 
390 U.S. 85 (1968), where the Supreme Court stated that 
"The views of a subsequent Congress of course provide no 
controlling basis from which to infer the purpose of an 
earlier Congress." (390 U.S. at 725, fn. 4; emphasis added). 
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have had substantial doubts as to whether after Western Union 
divested itself of its international telegraph operations, it 
was precluded from ever again providing an international tele¬ 
graph operation. Otherwise, American Securities Corporation 
would not have insisted on the provision to which WUI refers. 

In addition, it is hard to imagine how an authorization by the 
Commission to Western Union to provide Mailgram service between 
Hav’aii and the Mainland would challenge WUI's "very birthright". 
Thxs is especially so since Western Union would not be able to 
provide any other international telegraph operations unless it 
applied for authority to provide such an operation pursuant to 
Section 214 and the Commission approved such an application as 
being required by the public convenience and necessity. The 
Commission has protected WUI's vital interests in the past and 
there is no reason to assume that it would not do so in the 
future. 

With respect to the provision that states that 
Western Union will not compete with the 'Cable System", we note 
that the Cable System is defined in another provision of the 
same agreement as being basically the facilities used by Western 
Union in its international telegraph operations.- That provision 
does not provide that Western Union will not compete with WUI 
(or American Securities Corporation) but only provides that 
Western Union will not compete with the "facilities" it sold 
to American Securities Corporation. Western Union's proposed 
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Hawaii Mailgram service will not compete with the "facilities" 
it sold to American Securities Corporation and thus will not 
violate the provision referred to by WUI. While Western Union 
believes that there are additional persuasive reasons why the 
provision referred to by WUI does not preclude its proposed 
Hawaii Mailgram service, it does not believe that it would be 
appropriate to discuss those reasons at this time since such 
a discussion would not be relevant to the resolution of the 
Section 222 issue involved herein. 

IX. In Any Event, Section 222 Cannot 
Be Construed To Preclude The 
Commission from Authorizin g 
Western Union To Provide New 
Types Of International Telegraph 
Operations, Such As International 
Mailgram Service . 

Western Union in its petition explained that 
irrespective of how broadly the divestment provision of Sec¬ 
tion 222 is interpreted, that provision cannot be interpreted 
as precluding the Commission from authorizing Western Union to 
provide new types of international telegraph operations, such 
as an international Mailgram Service, * hich Western Union did 
not provide at the time Section 222 was enacted (or when the 
divestiture was carried out). This is because the divestment 
provision provides that Western Union divest itself of its in¬ 
ternational telegraph operations "theretofore carried on", and 
"theretofore" should be accorded some significance. 

WUI does not suggest any alternative meaning for 
the phrase "theretofore carried on" but contends that Western 


% 
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Union has incorrectly singled out several isolated words (par. 73). 
In support of its position, WUI cites several cases. However, the 
cases cited by WUI hardly show any disposition by the courts not 
to give significance to every single word or phrase in a statute. 
Thus, in illustration (1) by WUI in the two sentences following 
the language which WUI quotes, the Supreme Court states: "There 
is, of course, no more persuasive evidence of the purpose of a 
statute than the words by which the legislature undertook to give 
expression to its wishes. Often these words, are sufficient in and 
of themselves to determine the purpose of the legislation." (310 
J.S. 534, 543). In illustration (3) the language quoted by WUI 
appears to be designed to help the Supreme Court "determine the 
reach of the words 'law of the place'". (369 U.S. 10). The 
Court poses the question as follows: "Do they [the words 'law 
of the place 1 ] embrace the whole law of the place where the 
negligence occurred, or only the internal Jaw of the place?" 

(369 U.S. 10). In illustration (5) the language quoted by 
"Ux appeared in the Court's discussion of whether the United 
States is a resident witnin the meaning of the words "residents, 
corporate or otherwise". Thus, the courts, as even evidenced 
in the cases cited by WUI, endeavor to give significance to 
every single word or phrase in a statute. Since Mailgram 
service is not the type of operation "theretofore carried on". 
Section 222 cannot properly be construed as precluding the 
provision of international Mailgram service by Western Union. 
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WHEREFORE, Western Union respectfully requests 
that the Commission review and reverse the Bureau's interpre¬ 
tation of Section 222 and direct the Bureau to accept its 
Hawaii flailgram application for consideration on its merits. 

Respectfully submitted, 



David H. Lubetzky 

1828 L Street, N.W. 
(Suite 1001) 


Washington, D. C. 20036 
Its Attorneys 

Of Counsel: 

R. C. Hostetler 
60 Hudson Street 
New York, N. Y. 10013 


July 25, 1972 
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PajC 1 of 4 


(EXCERPT FROM A 1954 WESTERN UNION PLEADING 
PEFERRED TO BY win i n PAR A GRAP H 6 8 OF ITS PLEADING) 


3. 

Divestment Other Than by Sale to Communications 
or Non-Communications Entities 

Paragraph (iii) of Issue A inquires into the plan, or 
plans, if any, which ‘Western Union has to erTect divest¬ 
ment of its international telegraph operations, other 
than by sale, to communications or non-communications 
entities. This issue inquires into the possibility of divest¬ 
ment by means of the separate corporate technique 
which was the subject of much testimony during the 
hearings. 

We shall not at this point discuss the question of the 
Commission’s power to prescribe divestment by such 
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AFPL'IIDIX 7. 
Page 2 of 4 


means (that question is raised hv Issue C of the Com¬ 
missioner’s Order), hut shall limit ourselves for the 
present to demonstrating: that Western Union’s failure 
to avail itself of divestment by such means has not 
constituted in the past, or will constitute in the future, 
a failure to exercise due diligence. 

Initially, it must be recognized that Anglo has been 
advised of such proposal and has stated that it would 
not be disposed to give serious consideration to it (See 
p. 23 hercinbelow). 

Entirely apart from the impossibility of securing 
Anglo’s approval to divestment by such means, we think 
it clear that the only reasonable interpretation that can 
be placed on the statute is that it contemplates a sale 
of the cables. If Section 222(c)(2) did not contemplate 
a sale, its language could hardly be more inapt. 

In ItCAC Exhibit 8, there are six methods suggested 
by which Western Union could effect divestment of its 
international operations. Method (1) suggests private 
sale which, as has been established herein, has not proved 
feasible, although this method has been, is, and will be 
pursued by "Western Union as the only method which 
is contemplated by Section 222(c)(2). Method (2) sug¬ 
gests public sale, which of course contemplates auction¬ 
ing off the cables, and is so contrary to the legislative 
intent as to be not worthy of serious comment. Methods 
(3), (4), (3) and (G) are also contrary to the legislative 
intent, but, since they were advanced for the first time 
during the proceedings herein as methods by which 
Western Union could have effected divestment, we shall 
discuss them briefly. 

These methods contemplate, (3) a sale to the present 
Western Union Stockholders, (4) the spin-off, (3) the 
split-off or (G) the split-up. All four methods are essen¬ 
tially the same in that they involve only internal, intra- 
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company adjustments and segregations of assets and 
liabilities. 

If Section 222(c)(2) contemplated divestment by such 
methods the conditions contained tlieicin become mean¬ 
ingless. 3 As we have established through its legislative 
history, hereinabove, the word “value” is a term of art 
having special connotations. If divestment by means of 
methods (3), (4), (5) and (G) wore within the purview 
of the divestment requirement contained in Section 222 
(c)(2) of the Act, there would have be en no need to men¬ 
tion “value” or “consideration”; or of requiring that 
this Commission make a finding that the “consideration” 
is “commensurate” with “value”. As was admitted by 
the RCAC witness, through whom RCAC Exhibit S was 
introduced, “Under methods 4. o and G the question of 
value never comes up at all” (Record, p. 139S). This is 
also true of method (3) (Record, pp. 2C3S-2059). It seems 
obvious that methods under which the question of value 
“never comes up at all” are inconsistent with the statu¬ 
tory requirement which calls for a determination of 
value; and makes a part of Section 222(c)(2) meaning¬ 
less. 

Additional support for Western Union’s position that 
the Act requires a “sale” is to be found in the Commis¬ 
sion’s Report in the merger proceeding, 10 F.C.C. 14S, 
where it is stated at page 153: 

“Although the merged company should divest 
itself of its international telegraph operations at 
an early date, care must be exercised to prevent 
an improvident divestment. The statute requires 
that Western Union shall receive a fair price for 
'■* its cables, and the public interest demands that 

* As will be established in our discussion of Issue C herein- 
below, the original Bill (S. 2445) contained a much more severe 
requirement for divestment, and gave no recognition to the pos- 
ssible existence of legal impediments to divestment: nor did it 
grant any protection to the carrier with respect to price. 


CJ u 



A244 


APPZI7DIX 
Tagc 4 c 


the purchaser of such cables be in a position to 
put them to the most effective use in the public 
service. The field of qualified purchasers for an 
international cable system is extremely limited.” 
(Emphasis supplied) 

Here we have a direct reference to a “purchaser” and 
a “price”. You can have neither unless you have a 
“sale”. Again the fallacy of methods (3), (4), (5) and 
(G) (RCAC Exhibit S) becomes apparent; since those 
methods involve neither a “purchaser” nor a “price”. 
Additionally, the question of “qualified purchasers” to 
put the cables “to the most effective use in the public 
interest” would not arise; and Commission approval of 
divestment by any of the suggested methods would make 
of it nothing more than a rubber stamp. 

The methods suggested by RCAC are not new and 
have been known for many years. Had Congress 
intended that they be employed it would have been a 
simple matter for it so to provide. Indeed, the original 
Bill S. 2443 eont ained an absolute requirement for 
divestment by Commission direction, but without the 
necessity of securing Commission approval. Had that 
Bill been finally enacted we readily concede that it 
would have required consideration of the methods con¬ 
tained in RCAC Exhibit S. However, it is clear that 
Congress did not seek to punish Western Union for its 
merger with Postal. This is the fundamental difi'erence 
between directed divestments under the Anti-trust laws 
and the Public Utility Company Holding Act and the 
divestment requirement in the Communication's Act. 
On V' ' contrary, the only meaning which can be attached 
to “commensurate with its value” is that Congress 
intended that Western Union Cables be sold at a price 
which would leave Western Union “whole” with respect 
to all of the benefits which ownership of the cables 
now coufers upon Western Union. 
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JLETTER_ F2CI Jjor^RLAI^D) 


March 30, 1959 


Dear Ron: 


I have been waiting to hear from you In rerrard to a cony of ?'r. 

f a 5- cs " ed remarks before tho committee, and cno cooy of 
tnc t*i ..script \:c ich you wore -cIvt to • »io. mt- t 


it probably ioaii'S boU^^or'^to^Uo yoa 

f ®“ toi-'Js that I think'It ucXld bo worth- 
while ior i-i. i.aiaU.11 to cover in ;:is statement. I shall outline 
hen now, and give more details and oocunent them if he so desires. 

1 thlr : k lt vrould be well for Mr. Marshall to outline briefly 
th-t r f? C .°? S lci \l ;he do -:- eat i c ner '-' er , cmph&siziny vnat i raid to you 
hdn ™ ch a 4 "shotgun wedding" - tnat Vestern fnion had 

? a no c 4 .o_ce other to an to merge and accent the legislation, or no 
cor.ipeoioion v.xon tho federal -,;over:uaenc - that ’’as corn Jnion 

would ^ ?rd * fctWr " 1 ’ * io «r, a11 as it was, and 

vould ha/e preXcrreo to continue on this oasis rather than to ntrgo 

ni restrictions chat v.ere imposed by Congress nad tne 

altcrnati\o not been competition v;ith tno government. 

Second, the divsstment clause was placed In the legislation when the 
ill provideo for merger in both tho domestic and inturnstional 
Holes, calling attention to the fact that she original bill, s.2hJi5 
upon whien hearings were held, also creviced for a voluntary merger 
t- :itc ?p a tional field, separating tho domestic from the infcer- 
was the policy as enunciated by both the Senate 
and house Connx -sees at that time - that v.hen the committee <-ave 

‘" atter il reported a clean bill under the 
JV" T* ''•_ 2 " ;8 olin-na^ing merger in the international field because 
tho then Secretax*y Knox stated that because we wore involved in a 

i- : ? Vy dl r,u? 0t u^r t to * ivs co-isi^era cion to this legislation 
at that time. This bill was passed in the Senate, but the House 
Tailed *0 act ceiore adjournment. A 3 a result, a new bill in the 
next congress, Ip3, was introduced by Senators I'clarlsr.d and 

Tt i ini 1 h° ntl ‘ a i ?■* 2 ^ 98 ». exce P t for a clarifying amendment. 

“ n0osd lrom tne testimony at the hearings on this bill, 
and from the report, that this legislation was desirable for the 
following reasons: 

Posta! was going under, having borrowed some nine 
million dollars from the RFC. They were losing approxi¬ 
mately ?30 0,000 a month. postal, without this subsidy, 
vould have to go into bankruptcy. 


c.ve decided 
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2. The second alternative was that the govoi’iuaent would 
have to operate Fostal In erder to protect lt3 invos tr.ient. 

To avoid till 3 it was necessary to bring about a merger. 

It v;ill also be noted from tho hearings that v.'estern Union was opera¬ 
ting at a profit at the time. fhe additional argument which vus set 
forth in the rcoort of the Sena to ;mr. that the government needed the 
duplicate facilities - that is, ecu inner* t and the copper in t:.e wires 
for war purposes. This hod been testified to by Conor a I Stoner, 
representin'; Army communica tions (See p. 6 of Report He. 14-90, on S. 
2598, .Tune 16, 1 Under those circumstances has corn Union had 

little alternative other than to merge with Postal. 



It will also be noted that f;. l£3, ?.s reported by the House, contained 
both provisions for merger in tne international field and eliminated 
the divestment clause, aho ..ijtory o* u.»i3 bill a;.u ( o.'i.iix u coe 

honrir.ffi afterwards in plus tue continued work 0:1 thi^ subject 

by tho Interstate commerce Committee, clearly show that it was :ne 
intent oi tho commitloo to provice inuornational ltgiolxcio.i as soon 
as the war vrs over, and that tea Corn Union coulo on diaoose of its 
domestic lines, cither to one of the international carriers, or to a 
combined merged company. 

Steps were taken by the Committee, end hearings were held leading in 
this direction, which ware haloed by a surprise adverse report of the 
State Department. 30 beseem Union now cones before the Committee 
supporting tnls legislation principally ior two reasons. First, 
because of the divestment provision in the bill, after merger, it had 
been 
visi 

£Overnm< 

going _ 

of tho war effort. 

I emphasize that Western Union was not given an opportunity to present 
its view in regard to the effect of che divestment clause without 
the international merger beiorc a C.onato Committee alter the inter¬ 
national merger ^revisions were eliminated; and that the House, pro¬ 
bably lamely because oz' tho present*'.tion cf V.estern Union, eliminated 
the divestment features even in a bill containing voluntary merger 
in tho international field. Western Union has not to date been able 
to find a buyer *or its international telegraph operations at a 
price commensurate with its value, nor has It been able to get a 
rolease from its obligations with tho British Company. Western 
Union believes shat if there were merger legislation, either one of 
the companies vduIo cuy Its International telegraph operations at 
a price conmensurate with It3 value, or that tnere would h« a merged 
company which ’.o lid buy these operations at such a price. Also it 
is possible that this merged company v/ouln be sufficiently strong 
financially that the British Company would bo willing to accept an 
assignment without obligations to western Union. Alao, attention 
should be called to tho fact that It would bo unfair to Western 
Union to assign or sell Its international operations to a weak 
company with a guarantee co the British Company of its responsibi- 




A247 


/w'PJ ,.«L‘J/I .3 
Page 3 cf 

lities in regard to those lousod lines. This would greatly weaken 
tao domestic company. It would also be unrair to the domestic 
users in tho Uni tod dtales. 

Third, Y/ostcrn Union supports the legislation for the reasons stated 
by Chairman John Do trier, .jiving the snn.o briefly; also pointing out 
that lies tern ,’nion had been unable to finance the laying of no;: cables 
because of the divestment provisions cf the consolidated company. 

I do not believe that I need to point out that this statenant should 
contain a trial reason, without apology, -‘or tho chr.no in its 
opera ions since the sorter, caused by the Child Labor Lav;, also by 
tho expansion of the solopnciie service into smell towns anu rural 
areas not previously carved cr roll as the cuick service to those 
areas by air nail. 

Jlr. Karshall himself, of course, understands this better i*i£n ar.y 
ono• i have not documented these hoar!to;, oecausc I *-o not know 
just how far or how r.ucb you desire I ; a. x have copies cf oil of 


rts from the 

QJU'S cf tho 

p / u,) to erne. 

-•■-cluci.'.ng 

tors did not 

have comu of 

mow whether ; 

r. ; sm all 

tiier tmoy wo*. 

;ld be ccn- 

f course, on 

fiic with 


tho Committee. 

probably a mere nontion that this matter has boon under thorough 
a tuoy, calling attention to the invostigasions and th- cates, will 
bo sufficient to show that at least a meat many members of the 
Committee thought norgor 1-gir.ln tion would be provided immediately 
aitor tlie war, and that an attar.pt was redo to provide such 
legislation at that time in order to preserve tho fine communica¬ 
tions which had been set up and which was referred to in tue testimony 
at ti:t ho cringe recently, joc Re drum is thoroughly familiar with 
this, and i3 tnore hr.r.dy where be can give you a complete cutline 
cf what was recommended. I do not think that a detailed s tv cement 
in tais regard should be mad-, but Z. co recommend that a reference bo 
made to all studies and reports, giving dates of same to snow chat 
Wee tern Union has been kept apprised of what was going cn. 

As stated before, there aro many statements - both at the hearings 
and made on the floor of the .-■'mate - that I can document for you 
if you think these general rofcrer.ce3 are not sufficient, I am 
enclosing a chronological history of this merrier legislation. I 
particularly call attention to the report I 3 ubnitteci on this subject 
which points up the predicament of Y.'cs tern Union, and makes the 
recommendations that either tho divestment provisions bo eliminated 
or merger legislation be enactod. Of course, n:y nao.io can bo c:-;cludcd 
from the reforer.ee to tho report of tho Committee, whica shows that 
tho members of tho Committee had recognised that something 3 nould be 
done on account of tho divestmanc clause. J fool that it would be 
valuable to call attention to this report in view of Mike ;ionroney»s 
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raye 4 cf <1 


this was a move from the companies. I 
that the Committee itself haa given 
subject thee ell others combined. 
Members of the Committee have indicated many tines that it wna in 
the public interest to have a definite connunications policy, both 
during times of peace ar.d for national defense. 


statements indicating that 
think it Kell to cmehasiae 
more consideration to this 


These are only suggestions mode for v;hat they are worth. y,r. 
Marshall, you*and ~t! e others are, of course, keeping In close touch 
with this situation, arn hs c undoubtedly conversed with these 
hardline the legislation and know better the s.eps which v.oro oaken 
to fcrinr: it abo.it. 


I hone you will pardon me for this long letter, 
to be he inf ul. 


I r:a merely trying 


With kindcot regard 3 , 


I remain 


Sincerely yours. 


Ernest W. McFarland 


Mr. K. VJ. Peberton, Vice-Preridant 
The Western Union felegraph Co. 

Pennsylvania dullding 
[\?S - 13 th Street, h.W. 

Vfashinyton 4, p. C. 

CC Valter Mai shall, with original of Historical Data Statement 


P.S. I am enclosing my copy of r.y report, !Io. ?9 of t e SOth '-ong., 
1st Session, whicn you nay consicer to be very lmoortent in your 
presentation. I am sure that you ha. e facilities for making a copy 
and I would appreciate the return of the original, or a copy, alter 
this is dene. fcWM. 

2d P.S. Since dictating the above, I have decided tc enclose a 
seconc report, I, T o. 1490, on S. 2395, dated June 16, 1942, in case 
you don't have It, and risk your losing iti EVM 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 2055*4 


In the Matter of , ) 

THE WESTERN UNION TELEGRAPH COMPANY ) 

Application for Authority Pursuant to ) 

Section 21*4 of the Communications Act ) 
of 193**, as amended, to Lease and to ) 

Operate Facilities to Extend Mailgram ) 

Service Between the United States a ) 

Mainland and Hawaii. » ) 

To: The Commission j 

REPLY COMMENTS OF WESTERN UNION INTERNATIONAL. INC. 

Western Union International, Inc. (WUI) hereby 
replies to the pleading filed by The Western Union Tele¬ 
graph Company (WUTelCo) dated July 25, 1972 (Pleading) in 
connection with WUTelCo’s application for review of the 
Common Carrier Bureau's decision of April 19, 1972 which 
determined that Section 222 of the Communications Act bars 
WUTelCo from providing international mailgram service. In 
support of this reply, WUI states the following: 

1. A major difference between the divergent 
interpretations by WUI and WUTelCo of Section 222 is: 
WUTelCo mistakenly claims the section is dead whereas 
WUI has demonstrated that it is very much alive and oper¬ 
able. Not only does Section 222 continue to bar WUTelCo 
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from international operations, but it also was recently 
invoked in the bestowal upon WUTelCo of the benefit of 
its TWX acquisition from AT&T and continues to shield 
WUTelCo from the antitrust laws which would otherwise 
prevent a domestic telex/TWX monopoly. Moreover, Section 
222 would permit WUTelCo to acquire AT&T’s domestic private 
line services. Accordingly, the merger/acquisition/divest¬ 
ment provisions of Section 222 continue in effect unless 
or until modified by the Congress. 

2. WUI's petition to dismiss or deny WUTelCo's 
application for review, dated June 26, 1972 (Petition), 
demonstrated at considerable length the clear statutory 
inhibitions which serve to prohibit absolutely WUTelCo's 
provision of international mailgram service to Hawaii. 

In this respect, WUI believes that its petition sufficiently 
disposes of the arguments contained in WUTelCo's applica¬ 
tion for review and which are essentially repeated in its 
instant pleading. No purpose will be served by burdening 
the Commission with a lengthy reargument of the dubious 
merits of WUTelCo's position. In view of the importance 
of this proceeding, however, WUI believes that a brief 
response to WUTelCo's pleading is necessary in order to 
place into proper perspective the ingenuous arguments 
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advanced therein and respond to certain new matter. 

3. WUTelCo repeats the logic-straining proposi¬ 
tion that Congress intended Section 222 to have a limited 
and temporary effect. Nothing in WUTelCo’s instant pleading 
serves to cure the glaring anomaly in its tortuous and 
erroneous argument that on the day following the consumma¬ 
tion of divestment, WUTelCo would have Deen free to resume 
international operations because the divestment portion 
of the merger statute would then have teen "executed" 
and of "no further effect." (Pleading, p. 6). To the 
contrary, an exhaustive analysis of the legislative history 
of this section clearly evidences an opposite result. As 
delineated in WUI's Petition, a reasoned analysis of the 
merger statute discloses a Congressional intent to require 
the domestic telegraph monopoly to withdraw completely from 
international operations. If Congress had intended to endow 
the Commission with the requisite power to permit WUTelCo's 
resumption of international service operations — if found 
to be in the public interest — it would have been a simple 
matter to create that authority by the express embodiment 
of the very language which WUTelCo now seeks to superimpose 
upon Section 222, i.e., that proscription of international 
operations by WUTelCo would not obtain if "the Commission 
[found] that such an operation was required by the public 


T 
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convenience and necessity pursuant to Section 214 of the 
Communications Act." (Pleading, p. 13). 

4. Not a shred of evidence is found in the 
legislative history and various judicial and Commission 
decisions relating to divestment which is supportive of 
WUTelCo's theory of the merger statute. On the contrary, 
as pointed out in WUI’s petition, all of the legislative 
and decisional commentary pertaining to Section 222 evinces 
a clear understanding that, subsequent to merger and divest¬ 
ment, the merged carrier could not engage in international 
operations. It must be emphasized that unlike WUI, V.'UTelCo 
cites no relevant statements, analyses or commentaries con¬ 
temporaneous with the enactment of the statute as authority 
for its interpretation of Section 222. Rather, WUTelCo 
relies upon tenuous analogies to antitrust decrees and 
self-serving interpretative attempts aimed at circumventing 
the manifest prohibitions of the merger statute. 

5. WUTelCo contends that it would have been 
superfluous for Congress to have provided in subsection 
(b)(1) of Section 222 that the merged domestic carrier 
cannot merge or consolidate with an international carrier 
if it is otherwise barred from international operations. 
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However, WUTelCo's deceptive approach of isolating various 
provisions of Section 222 does not comport with well-estab¬ 
lished methods of determining legislative intent and objec¬ 
tives through the examination of statutory provisions as 
an integrated whole. In this respect, subsection (b)(1) 
and portions thereof are but parts of an overall legisla¬ 
tive scheme which, when considered with the other inter¬ 
related parts of Section 222, comprehensively and undeniably 
prohibit WUTelCo from engaging in international operations. 
This comprehensive effect is reflected in subsection (b)(1) 
which aims to foreclose the possibility that through corp¬ 
orate metamorphosis, resulting from consolidation or merger, 
a domestic entity would be able to circumvent the statutory 
prohibitions. The legislative history and the comprehensive 
scheme of Section 222 clearly demonstrate that Congress has 
forbidden WUTelCo from reentering the international sphere 
either by internal expansion or external consolidation. 

6. In considering the judicial antitrust decree 
cases upon which WUTelCo heavily relies, it must be emphasized 
that it is the courts which have fashioned such decrees and 
to which appeals for relief must be directed and not the ad¬ 
ministrative agencies which may coincidentally regulate the 
affected businesses. More particularly, in enacting 
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Section 222, Congress has reserved to itself the exclu¬ 
sive power to eliminate or amend the statutory inhibitions 
imposed upon the merged carrier. (Petition, pp. 24-30). 
The Commission has expressly affirmed the view that any 
relief from the restrictions of Section 222 must come 
from Congress and not the Commission. Telegraph Service 
With Hawaii , 28 F.C.C. 599, 605 (I960). 

7. WUTelCo, in its renewed attempt to overturn 
settled Commission interpretation of the merger statute, 
does not offer any authority which evidences a Congres¬ 
sional delegation of power which would enable the Commis¬ 
sion to permit WUTelCo's expansion into the international 
communications sphere. Rather, this power has been 
exclusively retained by Congress. 

8. The merger statute is an express legis¬ 
lative exemption from the effects of the anti-trust 
laws and, consequently, any modification of this exemp¬ 
tion must come from Congress. Accordingly, WUTelCo's 
wistful appeal that "logic" supports its present posi¬ 
tion is not a viable substitute for specific and 
unambiguous expression of Congressional delegation of 
authority. 
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9. WUTelCo's lengthy exposition of its alleged 

"shotgun wedding" to the Postal Telegraph Coirpany is 

deceptively couched. When the merger legislation was 

first proposed, the then President of WUTelCo testified 

in favor of domestic consolidation, and 

"...pointed out that Western Union 
built up its present Nation-wide 
service through the consolidation 
of 538 smaller telegraph companies 
many years ago. He questioned 
the wisdom of law which permits 
telephone companies to consolidate 
but withholds that privilege from 
telegraph carriers...". Report of 
the Senate Committee on Interstate 
Commerce , S. Rep. No. 769. 77th 
Cong. 1st Sess. 7-8 (1941) (Cited 
hereinafter as S. Rep. No. 769 ). 

10. WUTelCo's letter, dated March 30, 1959, 
attached to its pleading. Appendix B, page 1, is 
misleading. Although purporting to be a letter from 
a united States Senator, the letterhead is conven¬ 
iently omitted, and the letter is not from a United 

' States Senator. The author of the letter, Ernest 

W. McFarland, had left the United States Senate in 
1953 and although his subsequent private activites 
apparently included lobbying efforts on behalf of 
WUTelCo, an examination of the historical record 
shows that the letter, written 16 years after 
passage of Section 222, is misleading. 


1 



0 


! 



A260 


11. Although the 1959 letter states that at 
the time of merger Wu'TelCo "was sound financially, and 
getting along all right as it was...", WUTelCo itself 
has noted that its 

"...revenues declined substantially in 
the depression years of the 1930’s. 

Between 1930 and 1940, gross operating 
revenues receded to levels running 
between eighty and one hundred millions, 
considerably belcw the levels of the 
previous decade. Operations were 
conducted at deficits or small profit. 

Employment receded from 76,121 shown 
for 1930 to only 42,729 at the beginning 
of 1940." Western Union Telegraph 
Company, Statement to the President’s 
Communications Policy 3oard Concerning 
Domestic Record Communications Policies , 

P•6 (November 17, 1950) (Cited hereinafter 
as Statement ). 

12. The Senate Committee on Interstate Commerce, 
which conducted the 1939 - 1941 "Study of the Telegraph 
Industry" concluded that "Western Union, under present and 
clearly forseeable competitive, economic and financial 
conditions is not likely to remain as a sound communications 
carrier, operating in the general public interest." S. 

Rep. No. 769, p 20. The alleviation of WUTelCo’s finan¬ 
cial difficulties was one of the reasons advanced in support 
of the merger legislation. S. Rep. No. 769 , p. 17 . It was 
fully recognized at this time that the elimination of com¬ 
petition between Western Union and Postal Telegraph would 

be required to restore the domestic telegraph industry to 
economic health. Ibid ., p. 8; H.R. Rep. No. 2664, 77th 
Cong., 2d Sess. 3 (1942). 
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13. In approving the formal WUTelCo/Postal 
Telegraph merger application, the Commission noted 
that "while [Western Union's] financial position has 
been improved by reason of abnormally large volumes 
of wartime telegraph traffic, the return of normal 
conditions may again result in operating losses with 
a duplicate system in the domestic telegraph 
industry." Application for Merger , 10 F.C.C. 1^8, 

163 (19*13). 

14. At the time of merger, WUTelCo did 
not consider its acquisition of a major competitor 
to be a burden, but rather estimated that the 
integration of the Postal Telegraph system with its 
own would add an estimated annual net income of 
$4,259>000 to the merged company. Ibid., p. 159. 
Additionally, WUTelCo estimated 
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"that as a direct result of the merger 
the ultimate saving in its expenses, 
such as the saving in operator's school 
expenses, competitive practices, and 
overtime pay would, on an annual basis, 
amount to $2,700,000." Ibid . 

15. WUTeiCo itself has characterized the merger, 
in which it "acquired additional revenues of $22,000,000 
per annum, 31>300 miles of Postal pole lines and 33^,000 
miles of wire", as 

"a necessary first step in the elimination 
of destructive competition and duplicating 
facilities. It was a necessary step in the 
national interest as well as in the interests 
of conserving the equities of the employees 
and stockholders of both companies...". 

Statement , pp. 8 - 9• 

16. In addition to the elimination of service 
competition between Postal Telegraph and WUTeiCo, the 
merger also ended the competitive rate structure which 
had obtained. WUTeiCo petitioned for and obtained two 
consecutive rate increases upon the heels of merger 

(11 F.C.C. 283, 829 (19^6)) as well as the elimination 
of the statutory requirement of a special discount 
government telegraph rate. Act of July 16, 19^7, Pub. 

L. No. 193, 61 Stat. 327. 
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17. Furthermore, the merger legislation con¬ 
tained the statutory authority — Section 222(b)(1) — 
for WUTelCo's future acquisition of the Bell System’s 
TWX network which had been a major competitive problem 
for WUTelCo. S. Rep. 769> PP* 17-18; Statement , pp. 11- 
12. Acquisition of the TWX network was considered to be 
an integral part of the overall legislative scheme to 
afford WUTelCo domestically with "a complete telegraph 
monopoly." Hearings on S. 2598 Before a Subcomm. of the 
House Comm, on Interstate Commerce , 77th Cong. 2d Sess. 23 
(1942) (Cited hereinafter as Hearings ). The massive 
benefits received by WUTelCo as a result of the 1943 
legislation were eagerly solicited, happily accepted, 

and are ongoing in nature. Section 222 lives on and did 
not die with divestment as WUTelCo contends. 

18. WUTelCo's assertions of its "forced" 
acquisition of Postal Telegraph Company cannot obfuscate 
the essential fact that WUTelCo's efforts failed to remove 
or alter the merger statute's absolute and continuing 
restriction with respect to international operations. 
Indeed, although WUTelCo's president made extensive 
comments and suggestions during the legislative hearings, 
concerning other portions of the statute, no objection was 
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* 

voiced to the understood principle that under the statute, 

WUTelCo was "to be barred ultimately from the international 
field." Hearings , p. 71. In any event, WUTelCo was clearly 
free to acquire or not acquire the Postal Telegraph Company 
as it saw fit. Accordingly, in voluntarily acquiring its 
competitor, WUTelCo reaped the valuable advantages resulting 
from domestic monopoly. Therefore, WUTelCo cannot now be 
heard to complain about statutory proscriptions imposed as 
a condition of merger. 

19. The Commission's declaratory ruling in 
Matter of Western Union of Hawaii, Inc ., 33 F.C.C. 2d 538 
(1972) underscores the necessity in the present proceeding 
of considering the merger statute as an integrated whole, 
rather than distorting specific provisions in a vacuum. 

In its declaratory ruling, the Commission analyzed the 
overall Congressional objectives in enacting Section 222 
and concluded that the geographical definitions of "inter¬ 
national telegraph operations" and "domestic telegraph oper¬ 
ations" underlie the entire legislative scheme of the merger 
statute. Thus, the Commission recognized that 

"service between the State of Hawaii and 
the mainland of North America must be 
considered to be an international telegraph 
service under the provisions of Section 222..." 

33 F.C.C. 2d at 5^2. 


I 
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The Commission noted that in order to effectuate its 
goals, Congress 


...included under ’international' all 
service between the mainland and over¬ 
seas points, regardless of whether the 
latter might be politically part of the 
United States, because the international 
carriers served such points." Ibid. 


20. The Commission further stated that it 
was applying the relevant provisions cf the i 960 Hawaii 
Omnibus Act . (1»7 U.S.C.A. §222(a)(10) - excluding Hawaii 
from the definition of continental United States for the 
purposes of Section 222) 


"so as to accomplish the stated 
Congressional purpose, i.e., main ¬ 
tain mainland to Hawaii telegraph 
service as international , while at 
the same time avoiding any unnecessary 
circumscription of the State of Hawaii's 
authority over its intrastate telegraph 
services." 33 F.C.C. 2d at 5^3 (emphasis added). 


Consequently, contrary to WUTelCo's contentions, the 
declaratory ruling is fully consistent with the Commis¬ 
sion's earlier interpretations of Section 222 and with 
WUI's arguments herein. 

21. WUTelCo additionally argues that the restric¬ 
tions contained in Section 222 apply only to "record communica¬ 
tions as that term was defined ... in 19^3*" (Pleading, p. 7). 
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However, WUTelCo does not refer to any such 19^3 defi¬ 
nition. Indeed, there was never any need for a definition 
of the phrase "record communications", as Congress was 
neither concerned with the variations nor types of record 
services covered by Section 222, but rather with the 
geographical areas of operation within which the merged 
carrier may and may not operate. The Communications Act 
is a living document and the 19^3 terminology "record 
communications" is broad enough to encompass subsequent 
services, including telex and mailgram, just S.s the 
193^ terminology is broad enough to cover television, 
teleprocessing, CATV, and domestic satellites even though 
such technology was not in use in 193 

22. The judicial decisions cited in WUI's 
Petition fully recognize the post-merger prohibition 
which restricts WUTelCo from engaging in international 
operations.* These decisions clearly support WUI's 
position that, whether by guise of ingenuous inter¬ 
pretation of the Internati^ al Formula provisions or 
dilatory divestment of its cable system, WUTelCo cannot 
evade the statutory requirements of total withdrawal 
from international operations. 

^ Western Union Telegraph Company v. United States , 217 F. 
2d 579 (2nd Cir. 195*0; Western Union Telegraph Company 
v. United States , 267 F. 2d 715 (2nd Cir. 1959) • These 
cases are discussed in WUI's Petition, pp. 12 - Hi, 28 - 
29- 
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23. WUTelCo seeks to avoid the probative effect 
of the relevant comments made during the Congressional 
committee hearings. There is no inflexible rule of 
statutory construction which prevents a reviewing body 
from analyzing all available material pertinent to the 
meaning of legislation. With respect to hearing testi¬ 
mony, in Detroit & Toledo S.L.R. Co. v. United Transp. 

U_:_, 396 U.S. 142 (1969), the Supreme Court based its 
decision, which involved the interpretation of a pro¬ 
vision of the Railway Labor Act, upon relevant hearing 
testimony. Ibid ., pp. 151 n. 18, 152 n. 19, 153 n. 20. 

24. Clearly, the legislative hearing testimony 
of the Commission members d WUTelCo*s president — 
uncontradicted by any other witnesses or any of the 
source materials comprising the legislative history of 
the merger statute — must be considered as important 
probative evidence of statutory intent to prohibit 
WUTelCo from engaging in international operations. 

25. WUTelCo seeks to avoid the consequences 
of its covenant to compete with WUI with a remarkable 
argument that this covenant relates only to the "facil¬ 
ities" sold to WUI. Pleading, p. 32. It is totally 
falacious for WUTelCo to argue that it only covenanted 
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not to compete via the obsolete, discontinued telegraph 
cables, but that it is free to compete with WUI via the 
TAT cables or the Intelsat system. 

WHEREFORE, WUi respectfully requests the 
Commission to dismiss or deny WUTelCo's Application 
for Review and affirm the Common Carrier Bureau's 
Decision dated April 19, 1972 in all respects. 

Respectfully submitted, 

WESTERN UNION INTERNATIONAL, INC. 


By: Robert E. Conn 

Alexander D. van Eyck 
Howard L. Stevens 
Its Attorneys 
26 Broadway 

New York, New York 1000*1 


August 11, 1972 
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Eugene F. Murphy, Esq. 
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E. Edward Bruce, Esq. 

Covington & Burling 

888 Sixteenth Street, N.W. 

Washington, D. C. 20006 

Counsel for Tropical Radio Telegraph Co. 

Leonard Marks, Esq. 

Cohn and Marks 
1920 L Street, N.W. 

Washington, D. C. 20036 

Counsel for State of Hawaii 


/s/ Evangeline A. Hardy 
Evangeline A. Hardy 



PATSY T. MINK 
Szcono Distinct 
Hawaii 
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COMMITTEE ON EDUCATION 
AND LABOfl 

Select Subcommittee on Education 
Gine'ial Subcommittte on Education 
General Subcommittee on Labor 


Congress of tfje Umteb States 

%)aust of EepreSentatibeS 


COMMITTEE ON INTERIOR AND 
INSULAR AFFAIRS 

SUBCOMMITTEE ON TERRITORIAL ANO 

Iksular Affairs 

SuacoMMirm on National Parrs 
and Recreation 

Subcommittee on Indian Affairs 


eaasDincton, 53.C. 20515 

August 3, 1972 


Honorable Dean Burch 
Chairman 

Federal Communications Commission 
1919 M Street, N.W. 

Washington, D.C. 20t>5^ 

Dear Mr. Chairman: 


OFFICES: 

Washington, D.C. 

301 Cannon Building 
Phone: 223-4906 

Honolulu. Hawaii 
346-348 Federal Buildino 
PHONE: 331-4602 
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I am writing in support of the application for expan¬ 
sion of MAILGRAM service to Hawaii that is now pending 
before the Federal Communications Commission. 


The MAILGRAM service would be most beneficial to busi¬ 
nesses and residents who must now rely almost entirely 
on telephone and other expensive means of communication 
from the continental United States to Hawaii and vice 
versa. The MAILGRAM service would be economical and 
also a time saver when compared to the fastest postal 
service available between Hawaii and the continental 
United States. Special delivery mail service to 
Hawaii usually takes two days, MAILGRAM service would 
reduce this to one day. 

Your careful and favorable consideration of this 
application will be greatly aporeciated. 


truly yours, 

PATSY T. I.INK 
Member of Conrress 


RECEIVED. 

AUG - \m 


CHIEF, COMMON HMIfil SittEAtf 


REC'D 
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LETTER FROM DEAN BURCH TO PATSY T. MINK DATED 8/9/72 

9520 


Honorable Patsy T. Mink 
House of Representatives 
Washington, D. C. 20515 

Dear Mrs. Mink: 

I have your letter of August 3, 1972, in support of the appli¬ 
cation for expansion of MAILGRAM service to Hawaii. 

The Commission has under active consideration several applica¬ 
tions for the provision of MAILGRAM or similar service (TELEPOST) 
to Hawaii, as well as to Puerto Rico and the U. S. Virgin Islands. 
Applications were filed by Western Union International, Inc. 
and Cable & Wireless/Western Union International, Inc. on June 
16, 1972; RCA Global Communications, Inc. on June 2, 1972; and 
ITT World Communications Inc. on June 6, 1972. Also pending 
is an application for review filed by The Western Union 
Telegraph Company (WUT) on April 4, 1972, of the decision 
issued by the Chief, Common Qarrier Bureau, on April 19, 1972, 
that Section 222 of the Communications Act precludes the 
Commission, as a matter of law, from granting the WUT applica¬ 
tion to extend MAILGRAM service to Hawaii. 

I appreciate your interest in this matter, and a copy of your 
letter is being associated with the applications to provide 
MAILGRAM type service to Hawaii. 

Sincerely, 


Dean Burch 
Chairman 


RBCrowell :jc/isc:CC 
Typed 8/9/72. 
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Wasninoton. D C 
901 Cannon Builoimb 
PM0NC4 223-4904 


. F*ATSY T. MINK 
Sccono Distinct 
Hawaii 


OMMITTEE ON EDUCATION 
AND LABOR 

S*UtCT SUBCOMMITTEE ON EDUCATION 

Gencaal Subcommittee on Education 
Gin*ral Subcommittee on Laboa 

OMMITTEE ON INTERIOR AND 
INSULAR AFFAIRS 
Subcommittee on Tcbbitonial and 
Insula* AfrAiNi 

Subcommittee on National Pajvcs 
and Rccbeation 

Subcommittee on Indian Abfajbs 


Congress of tfje SJnttcb States 

$ouse of £epres>entatibeS 

ZHasffjmgton, D.C. 20515 


October 17, 1972 


Homoluui. H «wau 

Frat—t Quu^inb 
PMOK fc 531-4601 


received: 

OCT 2 O 1972 


CHIEF, COMMON CJUUIEB BUREAU 


cm 

o 


Honorable Dean Burch 
Chairman 

Federal Communications Commission 
1919 M Street 
Washington, D.C. 2055*4 



Dear Mr. Chairman: 


r-o 


I strongly urge your positive efforts to provide "Failgran" 
service to the State of Hawaii. 


Currently it is available in the *48 contiguous States only. 
If it is offered in these States, as a basic form of 
communication supported by the Postal Service, it is 
discriminatory not to provide it in Hawaii as well. 


Hawaiian Telephone Company has applied to the Commission 
for permission to start "Mailgram' : service between Hawaii 
and the U.S. Mainland. Other carriers may also apply. 

I recommend that a carrier be permitted to provide this 
service as soon as possible. 


It is very distressing to observe that Hawaii may be excluded 
again under this service, thereby compounding the communications 
difficulties that already exist through negligence of the 
Federal government to Insist on adequate service. Even before 
the advent of "Mailgram", Hawaii was far behind, with many 
services available to other States not offered in Hawaii. 

With ’Tiailgram" established in 1970. the government' is 
compounding rather than reducing this inequity. 

I am advised that under the Communications Act of 193*4, 

Hawaii is considered an international point, so that carriers 
with only domestic operating authority cannot provide service 
there. I would appreciate your providing me with a complete 
survey of the effects of this provision on Hawaii communications 
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Honorable Dean Burch 
Page 2 

October 17, 1972 


as compared with communications in other States. It seems to 
me that if this Act was not effectively revised by the Hawaii 
Statehood Act, the Commission should seek any necessary changes 
in view of the fact that Hawaii is now a State and not an 
international territory. 

Ver y truly yours, 

PATSY Tj MINK 

Member of Congress 
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LETTER FROM DEAN BURCH TO PATSY T. MINK DATE D 10/30/72 

9520 


Honorable Patsy T. Mink 
House of Representatives 
Washington, D. C. 20515 

Dear Mrs. Mink: 

I have your letter of October 17, 1972, concerning MAILGRAM- 
type service between the United States Mainland and the State 
of Hawaii. 

The application of the Hawaiian Telephone Company for authority 
to provide a MAILGRAM-type service was recently tendered for 
filing. That application and an application filed by the 
DOMSAT Corporation are now being reviewed to determine their 
acceptability for filing under the Commission's Rules and 
Regulations. Similar applications from ITT, RCA and WUI are 
under active consideration. We are awaiting additional 
information necessary to the processing of the respective 
applications of the latter three companies. 

MAILGRAM service on the Mainland was instituted in January 1970 
on an experimental basis to selected points for a service of 
two years. New points were added during that period, and we 
were recently informed by Western Union that it was planning 
to offer the service on a regular basis starting January 1, 

1973. However, that company has not yet submitted requisite in¬ 
formation to support such proposal. Apparently, at the time 
the experimental service was instituted the U. S. Post Office 
did not deem it appropriate to also institute service to over¬ 
seas points, including Hawaii, pending experience with the more 
limited service. 

You refer to the Communications Act of 1934 and its limitation 
on the provision of services to Hawaii by domestic carriers. 

The relevant provision is found in Section 222 of the Communica¬ 
tions Act which bars The Western Union Telegraph Company, as a 
domestic telegraph monopoly, from competing with international 
record carriers on overseas routes. As you are aware, there is 
pending before the Commission an application for review, which 
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Honorable Patsy T. Mink 
House of Representatives 


has been filed by Western Union, regarding the decision 
issued by the Chief, Common Carrier Bureau, on April 19, 

1972, that Section 222 of the Communications Act precludes 
the Commission from granting Western Union's application 
for authority to extend its MAILGRAM service to Hawaii. 

I cannot, of course, now comment on this matter. A final 
determination is forthcoming, however, and will surely include 
a detailed discussion of the legislative history and current 
application of Section 222 of the Communications Act. 

Your question a 3 to whether the Hawaii Statehood Act (1959) 
effectively revised Hawaii's status as an international point 
is answered in the 1960 enactment of an amendment to Section 
222 of the Communications Act, specifically excluding Hawaii 
from the "continental United States” for purposes of 
communications service. Legislative commentary indicates that, 
despite its new political status, there was an interest in 
preserving the geographically-based classification of the 
State of Hawaii (1960 US Code Cong. & Adm. News 2963, 2980). 

Insofar as the general question of the effect of excluding 
Western Union from providing service to Hawaii is concerned, you 
are, of course, aware that such company has a subsidiary which 
furnishes an intrastate telex-type service in Hawaii. The 
Hawaiian Telephone Company also furnishes intrastate as well 
as overseas services and connects with American Telephone and 
Telegraph Company for Mainland/Hawaii service. Both companies 
may offer between the Mainland and Hawaii any service which is 
offered by AT&T on the Mainland. 

Three international record carriers also operate between the 
Mainland and Hawaii, providing, among other services, message 
telegraph and telex service, and interconnect at both Hawaii 
and the Mainland with domestic carriers. The international 
carriers have recently reduced message telegraph charges for 
routes outside of Honolulu to the level of Honolulu charges, 
and I would expect that, as facility unit costs become cheaper, 
charges for all services will continue to be reduced between 
Hawaii and the Mainland. 
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Honorable Patsy T. Mink 3. 

House of Representatives 

There is no question that Hawaii is entitled to and should 
receive all services available on the Mainland. The only 
question that we are in the process of resolving is which 
carrier or carriers qualify to provide the Mainland-Hawaii 
link for MAILGRAM-type service. I assure you that this 
question will be resolved at an early date. 

I shall be pleased to keep you informed regarding this matter 
should you so desire. 

Sincerely, 


Dean Burch 
Chairman 


JLKruse:aw:jc/isc:CC 
Typed 10/30/72. 
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b 049105 


SUBJECT 

Re our 


letter of November l 


officesi 

Washington. D C. 

301 Cannon Building 
PHONE: 223-4906 

Honolulu, Hawaii 
546-348 FrmnAL Building 
Phone. 531-4602 


prepare reply FOR SIGNATURE 






D A CeO 


l UAVX ~ , /v; i | __ * r ,_ o 

\^Sim -Wu/^pItc— f,«»«.»*"• i J 3 

| _L-!-- co^t i _y, 

tiTri? e^or service mail " _J__.rrcm<Tr‘c'DVT"4 { u) 

Honorable Dean Burch 
Chairman 

federal Communications Commission 
1919 n Street 
Washington, D.C. 2055^ 

Dear Mr. Chairman: 

Thank you for your letter of November 1 in response 
to my inquiry regarding Ilailgram tyoe service between 
the United States mainland and Hawaii. 

I appreciate your offer of keening me informed on 
this matter and request that I be provided v;ith a 
copy of the final determination on the application 
for review filed by Western Union on the Common 
Carrier Bureau decision of April 19, 1972. This final 
determination is mentioned on page 2 of your letter. 

I am interested in the detailed discussion of the 
legislative history and current application of Sec¬ 
tion 222 of the Communication Act which it may con¬ 
tain. 

Again, many thanks for your assistance. 

truly yours. 


I ^>\ 

PATSY T. I'll NX 
Member of Congre: 


Received 

jAiv 3 19/., 

CH'Ef, COMMON CUtflEfl filing 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


j Western Union International, Inc. , 

Petitioner, 


v. 


The Federal Communi cat ions Conmiss 
and The United States of America, 

Respondents. 


Upon the annexed Affidavit of Harry Schwedock and 
upon all papers filed and prior proceedings had herein, 

ITT World Communications Inc. ("ITT WorldCom") hereby moves, 
pursuant to Rule 15(d) of the Federal Rules of Appellate Pro¬ 
cedure and 28 U.S.C. §23^8 (1970), for leave to intervene 
in the above proceeding, on the grounds that ITT WorldCom 
is a party in interest in the proceedings before the Federal 
Communications Commission ("FCC") from which this appeal 

originated and chat ITT V/orldcom's interests will be affected 

li 

j| if the FCC Order, released June 23, 1975, and annexed to the 
i petition herein as Exhibit A, is not set aside as requested 











n 
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! in the Petition of Western Union International, Inc 


Dated: New York, New York 

July 2/^, 1975 


LeBoeuf, Lamb, Leiby & MacRae 


> C- 


A Member of the Firm 

Attorneys for ITT World Communica 
tions Inc. 

140 Broadway 

New York, New York 10005 
Tel.: (212) 269-1100 


Federal Communications Commission 
1919 M Street, M.W. 

Washington, D.C. 20554 

Attention: Litigation Section 


Howard E. Shapiro, Esq. 

United States Department of Justice 
Washington, D.C. 20530 


Stroock & Strcock & Lavan 
Attorneys for Western Union 
International, Inc. 

61 Broadway 

New York, New York 10006 


4 
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Exhibit A to the Motion by ITT World 
Communications, Inc. for Leave to 
Intervene is the Memorandum Opinion 
and Order of the F.C.C., released 
June 23, 1975, reproduced herein at 
pages A7-6Q. 


w 
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UNITED STATES COURT OF APPEALS • 
FOR THE SECOND CIRCUIT 


x 


Western Union International, Inc., 


Petitioner, 


Docket No. 


v. 

I 


The Federal Communications Commission 
and The United States of America, 

Respondents. 


AFFIDAVIT IN SUPPORT OF 
MOTION FOR LEAVE TO 
INTERVENE 


x 


STATE OF NEW YORK ) 

) SS • l 

COUNTY OF NEW YORK ) 


; HARRY SCHWEDOCK, being duly sworn, deposes and says: 

# 

; 1. I am Vice-President and Director of Marketing of 

I 

•ITT World Communications Inc. ("ITT WorldCom"). I am familiar 
'with tne actions of the Federal Communications Commission ("FCC") 
from which Western Union International, Inc. ("WUI") and ITT 
WorldCom seek relief. I make this affidavit in support of ITT 
WorldCom’s Motion for Leave to Intervene In this Court's con¬ 
sideration of the Petition for Review brought by WUI. 

2. ITT WorldCom is a corporation organized and exist¬ 
ing under the laws of the State of Delaware, with its principal 
place of business at 67 Broad Street, New York, New York 10004. 
ITT WorldCom is a common carrier, subject to the Communications 
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I 

Act of 193*1, as amended (the "Act") and, like petitioner WUI, 
is one of the major international record carriers in the United 
States. 


3- This proceeding has its origin in an application 
of the Western Union Telegraph Company ("Western Union Domestic" 
or "WUD"), filed with the FCC on April 4, 1972, for authority, 

• i 

,pursuant to Section 214 of the Act, to lease and operate 

I 

: facilities between the 48 mainland States and Hawaii for the 
purpose of extending its mailgram service to Hawaii, which the 
i Act defines as an international point. 

! 4. On April 13, 1972, ITT WorldCom filed with the 

j FCC a Petition to Reject the WUD application, on the grounds 
|that the authority requested is prohibited by Section 222 of 
I the Act and beyond the power of the Commission, and thereby 
ibecame a party in interest in the FCC's consideration of that 


application. A copy of ITT WorldCom's Petition to Reject Is 
annexed hereto as Exhibit A. 


5« Thereafter, on April 19, 1972, the Common Carrier 

i j 

Bureau (the "Bureau") of the FCC rejected WUD's application on 
the grounds set forth in ITT Worldcom's Petition to Reject, that 

Section 222 of the Act is Intended to preclude WUD from pro- 

'l 

viding the service requested and that the FCC had no authority 
•to grant WUD's application. WUD sought and obtained review of 
th.t.s determination and on June 23, 1975 , over the opposition of 
WUI and a third major international record carrier, RCA Global 
Communications, Inc. ("RCA"), the FCC reversed the Bureau and 
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'held that Section 222 constitutes no bar to WUD's application. 

It is with respect to this decision that WUI has petitioned for 
review. 

6. In addition to its participation in the Initial 
agency proceedings, ITT WorldCom's Interest and right to partici¬ 
pate in this appeal is demonstrated by the fact that it has itself 
filed with the FCC an application for authority to provide Tele¬ 
post Service to Hawaii, a service which is substantially identical 
to the mailgram service proposed by WUD. A copy of ITT WorldCom's 
application for such authority is annexed hereto as Exhibit B. 

7. Furtnar, ITT WorldCom already provides other means 
of record communication services between the mainland States and 
Hawaii. WUD's proposed mailgram service would be in direct com¬ 
petition with these other services as well as ITT WorldCom's Tele¬ 
post Service. Thus, ITT Worldccm's interests will clearly be 
affected if the FCC Order of June 23, 1975 is not set aside as 

requested in the petition of WUI. 

i< 

8. Pursuant to the terms of 28 U.S.C. §23^8, ITT 
WorldCom, as a party in interest in the proceedings before the 
agency and one whose interests will be affected if the agency 
order appealed from herein is not enjoined, set aside or suspended, 
may appear as a party to this appeal of its own motion and as of 
right. 

WHEREFORE, I respectfully request that this Court grant 
the Motion of ITT World Communications Inc. for leave to inter¬ 


vene in the above-captioned proceeding 


Oworn to before- f.e this 

of , 1975. 

.•’> ^ "" *•-) J 

— - -TrS-''-*". - V< —- 

l i(Ul * v 


;eding^. 

//f 

l/arry Cohwodo e«c 

/ Q. A UUl MCCONE 

/ Notary S’o** o» N#* York 

No. ;4.;44-4 r ) 

1,e*1 in f.ryi C 

. Coti»» nn Vorth jO, >977 
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Exhibit A to the Affidavit of Harry 
Schwedock is ITT Worldcom's Petition 
to Reject, reproduced herein at 
pages A105-8. 


$ 
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NOT ICE 


EX HIB IT B TO AFFIDAVIT OF HARRY SCHWEDOCK 

FEDERAL COMJ'.UUICATIG'IS COI EMISSION 
Washington 25, D. C. 


T- 0 2477 

FCC File Ko. 


-C- 


Date 


JUN 8 B72 


Notice ic hereby given that an application, a copy of vhich is attached 
hareto, has been filed with the Federal Ccr-oinications Cc:caicsion. 

You are hereby extended the opportunity to file, if you so desire, within 
twenty (20) days fi'on the date hereof, a eta tenant showing substantial 
cause, if Any you have under the Cor— enications Act of 193U, as ar.endsd, 
vh 7 this application should or should not be granted. 

FEDERAL COMMUNICATION'S COMMISSION 


Secretary 


X . 

/- - X 


/ 


Attachment 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In the Matter of ) 

) 

ITT WORLD COMMUNICATIONS INC. ) 

) 

Application for such additional ) 

authority as nay be required to ) 

utilize authorized facilities ) FCC File No. 

for, and to render. Overseas ) 

Telepost Service between United ) 

States Mainland and Hawaii-Puerto ) 

Rico-U.S. Virgin Islands, and ) 

between Hawaii and Puerto Rico- ) 

U.S. Virgin Islands. ) 


APPLICATION OF ITT WORLD COMMUNICATIONS INC. 


This Application is submitted by ITT World Communications 
Inc. (ITT Worldcom) under Section 214 of the Communications 
Act of 1934, as amended, for such additional authority as may 
be required to: ' 

(a) Render Overseas Telepost Service between the United 
States Mainland and H3waii-Puerto Rico-U.S. Virgin 
Islands, and between Hawaii and Puerto Rico-U.S. 
Virgin Islands; 

(b) Utilize for rendition of Overseas Telepost Service 

authorized facilities between; 

United States Mainland and; 

Hawaii 

Fucrto Rico/U.S. Virgin Islands 

Nov» York, II. Y. and; 

San Francisco, Calif. 

Washington, D.C, 



- C- 2477 
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San Juan, Tucrto Rico and; 

Ponce, Tuevto Rico 
Mayaguez, Fuerto Rico 

Charlotte Amalie, St. Thomas and: 

Christiansted, St. Croix, U.S. Virgin Islands 

ITT Korldcom submits the following information in support 
of this Application in accordar.ce with Section 63.01 of the 
Commission's Rules and Regulations: 

r 

1. ITT Worldcom [is a corporation organized and existing 
under the laws of the State of Delaware. It has its principal 
place of business at 67 Broad Street, New York, N.Y. 10004 

and is wholly owned by the American Cable and Radio Corporation 
(AC&R). AC&R is wholly o;med by U.S. Telephone and Telegraph 
Corporation which is in turn wholly owned by International 
Telephone and Telegraph Corporation! } 

2. Correspondence concerning this Application may be addressed 
to Hr. Gisto Canestrari, Vice President, ITT World Communications 
Inc., 67 Broad Street, New York, N.Y[ 10004. 

, 4 

3. ITT Worldcom is a common carrier, subject to Section 
214 of the Communications Act of 1934, as amended, and an 
authorized carrier as defined in Section 103(7) of the Communications 
Satellite Act of 1962. 

4. The facilities covered by this Application will not 

be used to extend service into territory v;hich is not now directly 
served by ITT Worldcom. 

5. The facilities involved in this Application presently 
consist of circuitry between points as indicated below: 
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Petvoon _ 

U.S. Mainland and: 

Havaii 

Puerto Rico/U.S. Virgin Is. 

New York, N'.Y. and: * 

Washington, D.C. 

San Francisco, Calif. 

San Juan, Puerto Rico and; 

Ponce, Puerto Rico 
Hayaguez, Puerto Rico 

Charlotte Amalie, St. Thomas and; 

Christiansted, St. Croix, U.S. 
Virgin Islands 


No. of Voic e Grade Circuits 
Ponest ic - Cahie v.Sn r e 11 i t e 


♦Related connecting circuitry exists between 
appropriate cableheads or earth stations and 
ITT Worldcoro operatin'’ offices. 

6. Request is hereby made for such additional authority as 

nay be required to: 


(a) Render Overseas Telepost Service: 


_ between: _ 

United States mainland 


Hawaii 


and; _ 

Hawaii 

Puerto Rico 

U.S. Virgin Islands 

Puerto Rico 

U.S. Virgin Islands 


(b) Utilize, for rendition of Overseas Telepost 


Service, authorized facilities; 


between: 

^United States Kainlanc 
New York, N.Y. 

San Juan, Puerto Rico 


Charlotte Amalie, St.Thomas, 
U.S. Virgin Islands 


and; 

♦Hawaii 

♦Puerto Rico/U.S. Virgin Islands 

San Francisco, Calif. 
Washington, D.C. 

Ponce, Puerto Rico 
Hayaguez, Puerto Rico 

Christiansted, St. Croix, 

U.S. Virgin Islands 
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^Including related connecting circuitry between 
appropriate cablehcads or earth stations and 
ITr Uorldcora operating offices. 

7. Details of Overseas Telepost Service appear in the 
attached proposed ITT Uorldcom Tariff .F.C.C. No. 65 and in the 
attached correspondence exchanged between the U.S. Postal 
Service and ITT Worldcom. Salient features of the proposed 
service and of the arrangements with the U.S. Postal Service are: 

(a) Subscribers of ITT Worldcom Telex Service in the 
United States Mainland, Hawaii, Puerto Rico and 
U.S. Virgin Islands, and subscribers of Puerto Rico 
Communications Authority Telex Service in Puerto 
Rico, may file a Telepost message with the appropriate 
ITT Worldcom operating office in a prescribed manner 
and format for transmission and transfer by ITT 

Worldcom to an overseas Post Office serving the 

» 

destination point (hereafter referred to as "Serving 
Post Office") for mail delivery by the U.S. Postal 
Service to an address located in specified ZIP code 
areas in the United States Mainland, Hawaii, Puerto 
Rico or U.S. Virgin Islands, as the case may be, 
via the next regularly scheduled carrier trip. 

(b) ITT Worldcom will furnish at its expense the 
necessary connecting lines from its appropriate 
operating offices to, and teleprinter receiving 
equipment (including teleprinter paper and ribbons) 
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*• 

and telephone service at, the respective Serving 
Post Offices. 

(c) The U.S. Postal Service will, at its expense, 
furnish other required equipment and distinctive 
delivery envelopes for use at the Serving Post 
Offices. Its personnel will scan each Telepost 
message for possible garbling or obvious error and 
will inform ITT V'orldcom of any undeliverable Telepost 
message. 

(d) For reasons of competitive necessity, the proposed 
rates will be as follows: 

Service Charge - $0.35 per Telepost message, 
which will accrue to the U.S. Postal Service. 



(2) Usage Charge 

- Per minute, or fraction 

thereof, as 


specified in 

the proposed tariff: 


From: 

To: 

Rate 

United 

States Mainland 

Hawaii 

$2.00 



Puerto Rico 

2.00 


• 

U.S. Virgin Islands 

2.00 

Hawaii 


United States Mainland 

2.00 



Puerto Rico 

3.00 


- 

U.S. Virgin Islands 

3.00 

Puerto 

Rico and U.S. 

United States Mainland 

2.00 

Virgin 

Islands 

Hawaii 

3.00 


(e) The service is experimental in nature and, at 
the request of the U.S. Postal Service, will operate 
for an initial period not to exceed 18 months. 

8. ITT Uorldcoro does not anticipate that the offering of 
Overseas Tclcpost Service during the initial period as herein 
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described will require any additional circuit facilities between 
its operating offices or any additional operating or maintenance 
personnel. ITT Worldcom proposes to utilise, for rendition of 
Overseas Telepoct Service, the equipment and derived 50 baud 
channels normally assigned to its International Telex Service. 

9. ITT Worldcom has reached agreement with the U.S Postal 
Service and the Puerto Rico Communications Authority concerning 
Overseas Telepost Service as described in the attached correspondence 
exchange. 

10. Inasmuch as the domestic Mailgran Service appears to 

have received significant acceptance by the public and the U.S 

Postal Service is desirous of testing a similar type service 

betvjecn points as herein described, it is in the public interest 

that such testing proceed and the results thoroughly evaluated 

before embarking on a more extensive or permanent service of the 

• ► 

subject type. 

11. While the proposed rates will be as mentioned in Paragraph 
No. 7. (d) for competitive reasons, ITT Worldcom notes that 

these rates, first proposed by RCA Global Communications, Inc., 
do not recognize the differences between the store-and-forward 
telex arrangements involved in the subject service and regular 
customer-to-customer telex services. ITT Worldcom believes that higher 
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costs arc incurred in providing ctorc-and-forward services# 
(Related questions have already been raised in connection with 
ether store-and-forward tela:: services in rCC Docket No. 19256.) 
Nevertheless, since our competitors have priced their Telepost 
service offerings so as to ignore such cost differentials, we 
must follow suit pending Comissicn determinations respecting 
the lawfulness of the subject rates. 

12. The accounting to be performed shall be in accordance 
with Part 34 of the Commission's Rules and Regulations. 

WHEREFttlE, ITT Vorldcoa respectfully submits that the 
Commission's prompt and favorable action on this Application will 
effectively serve the public interest and convenience. 


Dated: May 31, 1972 

New York, New York 


Respectfully submitted, 

ITT WORLD COMMUNICATIONS INC. 



Vice President 
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TARIFF F.C.C. NO. 65 
ORIGINAL TITLE PnCE 


OVERSEAS TF.T.r.POST SERVICE 


This tariff applies to OVERSEAS 7ELEF0ST Service between points within 
the continental United States and points within Hawaii, Puerto Rico and the 
U.S. Virgin Islands to the extent indicated herein. 

OVERSEAS TELEPOST Service is furnished by means of wire, radio, 
satellite, submarine cable or a combination thereof. 


Issued Effective 

Earl S. Barbely, Manager, Rates and Tariffs, 
67 Broad Street, New York, N.Y. 10004 
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TAK'lTF F.C.C. MO. 65 

orici::a?. pace i 


cure-: sheet 

This tariff contains a Title Page and Pages 1 to 10 inclusive, each of vhich 
effective on the date shown thereon. 


Issued 


Effective 

Issued by: 

Earl S. Sarbely, Manager, Rates ano Tariffs, 
67 Proad Street, New York, N.Y. 100L-* 
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TARIFF F.C .. NO. 65 
ORIGINAL PAGE 2 


Tahl o f Contents 


PAGE 


Application of Tariff . 5 

Cheek Sheet ..... I 


Concurring, Connecting and Other Participating Carriers 

Conditions of Operation . 

Transmission Format . 

Definitions . 

Description of Service . 

Explanation of Symbols ... 


List of Zip Code References and Associated Serving Post Offices .... 1 

Rates ..... 

Regulations ..... 

Delivery . 

Liability . 8 

Service Limitations . 7 


Issued 


Effective 

Issued by: 

Earl S. Barbcly, Manager, Rates and Tariffs, 
67 Broad Street, New York, N.Y. 10004 


'•J vMfi O U ui 
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TARIIT I'.C.C. NO. 65 
ORIGINAL PACK 3 





ITT WORLD COMMUNICATIONS INC. 


Co ncurring Cnrricrs 
None 

Connecting Cr. rriors 

None 

Pr.rticip.ntf Carriers 


None 

Explanation of Symbols 

(C) - to signify changed regulation. 

(D) - to signify discontinued race or regulation. 

(I) - to signify increase. 

(N) - to signify new rate or regulation. 

(R) - to signify reduction. 

(S) - to signify reissued matter. 

(T) - to signify a change in text but no change in rate or 

regulation. 


Issued 


Effective 


Issued by: 

Earl 5. liarbely. Manager, P.atca and Tariffs, 
67 Droad Street, New York, N.Y. 10004 
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TARIFF F.C.C. NO. 65 
ORIGINAL PACF. 4 


3. Definitions 


Company - ITT World Communications Inc. 

Continental United States - the contiguous AS states and the District 
of Columbia. 

C ustomer - denotes the person who, or the firm, company, or other organi¬ 
zation which uses the OVERSEAS TELEPOST Service under this tariff and is 
responsible for payment of charges as well as compliance with the Company's 
regulations covering such 'service. 

Routine Number - denotes the letters ZIP and the arabic numbers required 
to route the OVERSEAS TELEPOST message to the Serving Post Office. 

Serving Post Office - denotes a post office in the continental United 
states, riawaii or PuerLu Rico to which a OVP.T5EAS TZLEPOST mess a'" -ay b« 
sent for mail handling and delivery to the addressee. 

OVERSEAS TELEPOST Message - denotes the message sent by a customer through 
the Company's facilities to a Serving Post Office for mail handling and 
delivery to the addressee. 

U.S. Virgin Islands - the islands of St. Croix, St. John and St. Thomas. 
PRCA - the Puerto Rico Communications Authority. 


Issued 


Effective 


Issued by: 

Earl S. Barbely, Manager, Rates and Tariffs, 
67 Broad Street, New York, N.Y. 10004 
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tariff F.C.C. NO. 65 
ORIGINAL PACE 5 


1. A 


1 


2. D 


2 


2 


ssucd 


pn 1 i ca t * on o f Tn;• f C f 


.1 


Tin’s tariff contains the regulations ,inl rates applicable tc 
TET'.rOS i Service provided by the Co-nrmy between points with 
continental United Stater, end points ;. , ithin Hawaii, Puerto R 
the: U.S. Virgin Islands; and between points within Hawaii an 
within Puerto Kico and tha U.S. Virgin Islands, to the e>:tcn 
cated herein. 


Oiir.S HAS 
in the 
ice and 
d points 
t ir.di~ 


scriptior. of Service 


. 1 OVERSEAS TELEPC3T Service provides for: 


2 . 1.1 


The transmission of messages from the continental United States 
to Hawaii and Puerto Rico and the transfer cf said messages 
to specified Serving Post Offices for subsequent mail delivery 
by the U.S. Postal Service addressed to addressees located 
in specified zip code areas, in accordance with section 7. 
following, in Hawaii, Puerto Rico or the U.S. Virgin Islands, 
as the case may be. 


2.1.2 The transmission of messages from. Hawaii to the continental 

United States and Puerto Rico and the transfer of said ; ersage.. 
to specified Serving T> -cst 0 1 .fines for subsequent mail delivery 
by the U.S. Postal Service addressed to addressees located in 
specified zip code arcus, in accordance with section 7. follow: 
in the continental United States, Puerto Rico or the U.S. 

Virgin Islands, as the case may be. 


2.1.3 The transmission of messages from Puerto Rico or the U.S. 

Virgin Islands to the continental United States and Hawaii and 
the transfer of said massages to specified Serving Post Offices 
for subsequent mail delivery by the U.S. Postal Service address 
to addressees located in specified zip coda areas, in accordanc 
with section 7. following, in the continental United States or 
Hawaii, as the case may be. 

2 OVERSEAS TELEPOST Service is available to: 


2.2.1 ITT tieline subscribers in the continental United States, Hawai 
Puerto Rico and the U.S. Virgin Islands as defined in Joint 
Tariff F.C.C. No. 7. 

2.2.2 Telex subscribers of the PRCA in Puerto Rico. 


Effective 


Issued by: 

Earl S. Darbely, Manager, Rates and Tariffs 
67 Broad Street, New York, N. Y. 10004 
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TART!!' l.C.C. ::o. (,J 

ORIGINAL PACK (> 

•A. Conti i t i on tnr. of Operations 

A. 1 Customers may avail the".'':Ives of OVERSEAS TELEPOST Service by: 

A.1.1 Placing a call to the Company's operating center 
using his teleprinter. 

A. 1.2 Transmitting the routing number. 

A. 1.3 Addressing the OVERSEAS TELEPOST message to show the proper 
Post Office Department zip code number in the postal 
address. • ^ 

A.2 On a single connection from a customer's station, to the Companv's 

operating center, a customer may transmit a single OVERSEAS TELEPOST 
message, a series of tvo or more OVERSEAS TELEPOST messages or a 
multiple-address/common text OVERSEAS TELEPOST message (a "book"). 

The customer, in transmitting the OVERSEAS TELEFOST message, must use 
a format prescribed by and acceptable to the Company. 

A.A Plain language, abbreviations, code, cipher, and word or character 
spacing may be used vit'mir. the address, message text or signature 
of OVERSEAS TELEPOST r.essares in any combination permitted by the 
nature of the customer’s station equipment, except that the character 
sequences ZCZC, (CP.) 'Ll) (CR) (LF), NNNN and (FIGS D) may not 

be used. 


I 


Issued 


Effective 


Issufc-c icy: 

Earl T- Serbely, Manager, Rates and Tariffs, 
67 ircac Street, New York, N.Y. 1000A 
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ViT l.W.I.!) COM*IPXIC.'.Tl'>NS INC. 


POVU 1i ms 


ta'mit r.c.c. no. (,5 

ORICINAL PACE 7 


5.1 OvLRSivAS JEL’.POST Seivice is furnished subject to the condition that it 

v.’ill not be u.»ed for unlawful purposes. 

5.2 n&1< very 

5.2.1 OVLP.>-_AS iELEPOST messages '-ill be delivered by the U.S. Postal 
Service through designated Serving Post Officer r.t the point 

of destination by the next scheduled mil but, generally, 
delivery to the addressee will not be undertaken within less 
than 12 hours after filing time. 

5.2.2 If an OVERSEAS TELEPOST message cannot- be delivered by the U.S. 
Postal Service, for whatever reason, the customer v;ili be 

noli ;ied of the non-delivery and the ror. con there "or. No charge 
shall be made for the advice of non-delivery. Should the reason 
for non-delivery be beyond the responsibility of the Company 
as defined herein, tne sender must pay the usage and service 
charges, both for the original OVERSEAS TELEPOST message trans¬ 
mission and for any revised or new OVERSEAS TELEPOST message 
that he transmits. 

5.2.d If the OVERSEAS ULEPOST message ic received at tl.e Serving Post 
v>itu c.»i iu.proper iy spaced ad«Ircs.*» or a type of add tv vj»i n n 
which will preclude delivery by the L’.S. Postal" Service, the 
sender will be notified and requested to send a new OVERSEAS 
1ELEI-C3T message. Although the sender is responsible for the 
usage charges for each OVERSEAS TELEPOST message being trans¬ 
mitted, the service charge will apply only once. The charges 
mentioned above will be.as set forth in 6.1.2 following. 

5.3 Service Lim i t p. tion 

5.3.1 The Company reserves the right to limit the length of common:catio 
or to discontinue service temporarily when necessary because of 
conditions beyond its control cr the requirements of its regularly 
established message telegram or telex services. 


5.3.2 


Issued 


Upon non-payment of any sum owing to the Company for OVERSEAS 
TELEPOST Service or upon a violation of any of the conditions 
governing the furnishing of service under this tariff, or upon 
use of the Company's facilities for the purpose of performing 
any service in competition with the services which tha Company 
or U.S. Postal Service may now or hereafter furnish, the Company 
may, without incurring any liability, forthwith discontinue the 
furnishing of facilities and services. 

Effective 


Issued by: 

Earl S. Darbely, Kuuagei', Rates and Tariffs. 
67 Broad Street, New York, N.Y. 10004 
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5.4 l.i -;!» i Htv: Since error:: red interruptions incident to the service rrd 
i'ti the ur-.“ of the facilities are unavoidable, O.i'llSt.Ao* ii.l.l.POSI Service 
furnished by the Company is subject to the t.ori.is, conditions and limitations 
herein staled: 

5.4.1 Kith res pact to the transmission of the OYE:»SE*iS 7CT.TPQST n.vssa :c 

frc.i the customer's station to a teii.pvinfer in a Serving Pont Office, 
the following conditions apply: 

(A) The liability of the Company for thi-mgoc aricir.g out. of 
nictakes, omissions, interruption:;, delays or errors or 
defects in transmission tccuriug in the co.-rse of furnishing 
service or facilities under this t.-.riff and rot caused by 

the negligence of the customer, or of the C.>V!p..ny in failing to 
maintain proper standards of min trainee ft..! operation and to 
exercise Yeasonable wuvarvision. shall in no event exceed an 
amount equivalent tc the charge to the customer for the time 
period during which such mistake, omission, interruption, delay 
or error or defect ir. transmission occurs. 

(B) The liability of the Company for damages ariring out of mistakes 
emissions, interruptions, delays or errors Gr departs cccu'ring 
in the course of furnishing service or facilities under this 
tariff, whether caused ?y the negligence of its servants or 
otherwise, snail in no event exceed i •.ve hundred <‘c.. uers Tor, 

or in connection with, any message. 

(C) The Company shali he indemnified and saved harmless by the 
customer initiating the OVERSEAS TEiJ.l'OST nfcf sage against all 
claims for libel, slander or the infringement of copyright 
nrising from the material transmitted over tie Company's 
facilities; and against all other clains arising out of any 
act or omission of the customer or the addressee in connection 
vith the use of the OVERSEAS TELEPOST Service. 

h respect to the local handling at a Serving Post Office and 
uclivery by the U.S. Postal Service in the destination city, the 
following conditions apnly: 

(A) Company shall not he liable for mistakes or delays, whether 
caused by negligence or otherwise, subsequent to the time at 
OVERSEAS TELEPOST message is received on the Company's tele¬ 
printer at the Serving Post Office. 

(B) No liability shall attach to the Company for any act, ornissi 
or delay by the U.S. Postal Service in the delivery, nor non 
delivery, of the OVERSEAS TELEPOST message. 

(0.) The Company shall not be liable in ary case for delays aris 
from interruption in the working of its facilities at the 
Serving Port Office, unLcss due to the negligence of the Ci 
and in that event Company's liability shell he as provided 
5.4.1 hereof. 


Issued 


Effective 

Issued by: 

Earl S. Earbely, Manager, Rr.tcs and Tariffs, 
67 liroa) Street, New York, N.Y. 10004 


-L 





(Coot' d) 


A303 


5. P.f ’n 1 n t )'. ns 


5. A I.iabil f tv : (Cont'd) 

5.A.3 The Company shall not he liable for damages or statutory 
penalties when the claim is not presented in writing to 
the Company within ninety days after the OVERSEAS TELEPC3T 
message is accepted at the Company'a operating center, 
provided, however, that this condition shall not apply to 
claims for damages or overcharges within the purview of 
Section A15 of the Communications Act of 193A, as emended. 


6. Rates 


6.1 The total charge for an OVERSEAS TELEPOST message is made up of 
two basic elements, .a usage charge and a reivice charge. The 
usage charge (chargeable time) begins when the customer is 
connected to the Company's operating center, and ends when the 
customer terminates the call. A one-ninutc minimum usage charge 
applies for each and every OVERSEAS TELEI’CST message. 


6.1.1 A customer may transmit several OVERSEAS TELEPOST messages 
during a.single call to the Company's operating center. 

The applicable usage and service charges for each OVERSEAS 
TELEPOST message transmitted will be the same as if the 
customer had made an individual call to transmit each such 
message. 


6.1.2 A customer may transmit his OVERSEAS TEI.EP03T mcasagesin a 
Multiple-Acdress/Cc-mmon-Temt format to the Company's operating 
center. The applicable usage ar.d service charges for each 
OVERSEAS TELEPOST message transmitted will be the same as if 
the customer had made an individual call to transmit each 
such message. 

» 

6.1.3 


Us ace Charce 


Charge per minute 

From: 

To: 

or fraction thereof 

Continental 

Hawaii 

$2.00 

United States 

Puerto Rico 

2.00 


U.S. Virgin Islands 

2.00 

Hawaii 

Continental 



United States* 

2.00 


Puerto Rico 

3.00 


U.S. Virgin Islands 

3.00 

Puerto Rico or the 

Continental 


U.S. Virgin Islands 

United States*' 

2.00 ' 


Hawaii 

3.00 

A service charge of $.35 

applies for each OVERSEAS TELEPOST message 


Postal Service. 

-Addresses located in specified eip code areas fn accordance with Section 7. 
following. 

Issued Effective 


Issued by: 

Earl S. ISarholy, ibuv.gwr, Rates and Tariffs, 


: nrinr 
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TAiarr i .c.c. ::o. or* 

OKICiNAL l'ACK 10 


6. RATF.S (Cont'd) 

6.2 The rates published herein for OVERSEAS TKT.FP0.ST Service from 

Puerto Rico also apply on OVERSEAS TELEPOST messages vhich ere f i led 
by telex subscribers of the PRCA in Puerto Rico. 

7. List of Zip Code References and Associated Serein" Post Offices 



Where First 3 


Point to which 

Digits of Post 


OVERSEAS TELEPOST 

Office Zip Code 

Serving Post 

Messages is Destined 

Number are * 

Office is 

California 

939-941 

San Francisco 


943-944 

949-951 

954-955 


District of Columbia 

200-205 

207-209 

215 

226-227 

Washington, D.C. 

Hawaii 

967-968 

Honolulu 

New York 

10001-10040 

10045-10046 

10048-10049 

103-119,127 

New York, N.Y. 

Puerto Rico and 

» 


U.S. Virgin Islands 

006-009 

San Juan 


*Where the first three digits of a Post Office Zip Code number are 100, the 
entire 5 digit Zip Code number is shown. 


Issued 


Effective 


Issued by: 

Earl S. Barbely, Manager, Rates and Tariffs, 
67 Broad Street, New York, N.Y. 10004 
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UNITED STATES C'M’RT OF APPEALS 
FOR TJfE SECOND CIRCUIT 


WESTERN UNION INTERNATIONAL, INC. ) 

Petitioner, ) 

) 

v. ) Docket No. 75-4132 

) 

FEDERAL COMMUNICATIONS COMMISSION ) 

and UNITED STATES OF AMERICA ) 

Respondents. ) 


WESTERN UNION INTERNATIONAL, INC. ) 

Petitioner, ) 

) 

v. ) Docket No. 75-4118 

) 

FEDERAL COMMUNICATIONS COMMISSION ) 

and UNITED STATES OF AMERICA ) 

Respondents. ) 


MOTION FOR LEAVE TO INTERVENE 
IN DOCKET NO. 75-4132 AND TO 
VACATE ORDER GRANTING LEAVE TO 
INTERVENE IN DOCKET NO. 75-4118 


Pursuant to Rule 15(d) of the Federal Rules of 
Appellate Procedure, The Western Union Telegraph Company 
("Western Union") respectfully moves this Court (1) to 
grant it leave to intervene in Docket No. 75-4132 and (2) to 
vacate an order granting it leave to intervene in Docket No. 
75-4118. In support thereof Western Union states as follows: 

1. On or about July 16, 1975, an attorney re¬ 
presenting Western Union telephoned the clerk’s office to 


± 
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obtain the docket number of a case initiated by a petition to 
review an order of the Federal Communications Commission filed 
K v Western Union International ("WUI") on July 2, 1975. The 
attorney recited the caption of the case-- Western Union 
International v. F.C.C. —and the date—July 2, 1975—the 
petition for review was filed. Unfortunately, he was given 
the docket number of another gase which bears the same caption 
-- Western Union International v. F.C.C. --but where the petition 
for review was filed by WUI several days earlier. As a result of 
this misunderstanding, Western Union filed, on July 17, a 
motion for leave to intervene captioned as Docket No. 75-4118 
whereas it had actually sought to intervene, as the facts recited 
in its motion made clear, in Docket No. 75-4132. (See affidavit 
of Mr. Leon M. Kestenbaum attached hereto). 

2. Subsequently, Western Union was granted leave to 
intervene in the wrong case--Docket No. 75-4118—where it has 
no real interest. 

3. Western Union's interest and its reason for 
seeking intervention in Docket No. 75-4132, were explained in 
its motion of July 17. Briefly, in Docket No. 75-4132, WUI 
filed a petition to review and set aside a Memorandum Opinion 
and Order of the Federal Communications Commission released 
on June 23, 1975 and numbered 75-673. In its Order the Com¬ 
mission found that "neither the terns nor the legislative 
history of Section 222 require the conclusion that Western 
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Union is statutorily barred f>om seeking authority to provide 
mailgram service to Hawcfii" and that Western Union's applica¬ 
tion to provide such service is therefore "acceptable for 
filing and comparative consideration'’. 

4. Western Union participated fully in the pro¬ 
ceedings leading to the issuance of the Commission's 
Memorandum Opinion and Order and it is, of course, directly 
affected by, and vitally concerned with, the Commission's 
decis".jn to accept its application to provide Hawaii mailgram 
service. 

5. Accordingly, Western Union has a substantial 
interest in Docket No. 75-4132 entitling it to intervene. 

6. The time to file for leave to intervene in 
Docket no. 75-4132 expired on August 1, 1975. Western Union, 

I 

however, did not discover that it had been granted intervention 
in the wrong case until today, August 4, 1975. Nevertheless, 
in view of the misunderstanding described above, it is clear 
that "go od caus e" exi s ts und er—Rtr±e^ 26 (bl the F.R.A.pT 

for a short extension of time, and Western Union hereby reauests 
such an extension, should this be considered necessary for it 
to file the instant motion. 
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WHEREFORE, Western Union respectfully requests 
that its motion for leave to intervene in Docket No. 75-4132 
be granted and that the Court vacate the order granting 
Western Union leave to intervene in Docket No. 75-4118. 

Respectfully submitted, 

THE WESTERN UNION TELEGRAPH COMPANY 

£j,J ( PML f<»*) 

Richard C. Hostetler 

Vice President and General Counsel 

• One Lake Street 



1828 L Street, Northwest 
Suite 1001 

Washington, D. C. 20036 

Attorneys for The Western Union 
Telegraph Company 


Dated: August 4, 1975 


r 
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CERTIFICATE OF SERVICE 


I hereby certify that I have this day served a 

copy of the foregoing document filed with the United States 

Court of Appeals for the Second Circuit on behalf of The 

Western Union Telegraph Company by first class United State 

mail, postage ^repaid, on the following: 

John E. Ingle, Esquire 
Office of the General Counsel 
Federal Communications Commission 

1919 M Street, N. W. 

Washington, D. C. 20554 

Carl D. Lawson, Esquire 
Antitrust Division 
Department of Justice 
Washington, D. C. 20530 

Robert Michelson, Esquire 
Western Union International, Inc. 

One WUI Plaza 

New York, New York 10004 

Francis J. DeRosa, Esquire 
RCA Global Communications, Inc. 

Sixty Broad Street 

New York, New York 10004 

Leonard H. Marks, Esquire 
Richard A. Helmick, Esquire 

1920 L Street, M. W. 

Washington, D. C. 20036 


^ * 
Leon M 



August 4, 1975 
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AM I DAVIT 


DISTRICT OF COLUMBIA ) 

) ss 

WASHINGTON, D. C. ) 


LEON M. KESTENBAUM, being first duly sworn, on oath, 
deposes and says: 

1. That he is employed by The Western Union Tele¬ 
graph Company as a Senior Regulatory Counsel. 

2. Tnat on or about July 16, 1975 he telephoned the 
Clerk's .ffice of the United States Court of Appeals for the 
Second Circuit to obtain the docket number of a case initiated 
by a petition to review an order of the Federal Communications 
Commission filed by Western Union International on July 2, 1975. 


3. He recited the caption of the case-- Western Union 
International v. F.C.C. --and the date--July 2, 1975--that the 
petition for review was filed. However, he was given the docket 
number of another case which bears the same caption--Western, 
Union International v. F.C■C .--but which arose out of a different 
petition for review filed by WUI several days earlier. 


4 . 

Union filed, 
captioned as 
to intervene 


As a result of this misunderstanding, Western 
on July 17, a motion for leave to intervene 
Docket No. 75-4118, whereas it actually sought 
in Docket No. 75-4132. 



LEON M. KESTENBAUM 


Subscribed and sworn to before 
me this 4th day of August, 1975 

/ ■ * d-L ' /,. h 

Notary Public / 

/ 


% . 


My commission expires 
My CcmraLiJon C\£i;u 14 , 1 y73 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

WESTERN UNION INTERNATIONAL, INC. 

Petitioner, 

v. Docket No. 75-4 1 32 

FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA 

Respondents 

WESTERN UNION INTERNATIONAL, INC. 

Petitioner, 

v. Docket No. 75-41 1 8 

FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA 

Respondents. 


CORRECTIVE AMENDMENT TO MOTION FOR 
LEAVE TO INTERVENE 


Pursuant to Rule 15(b) of the Federal Rules of Appellate Procedures 
and Local Rule 27(e), the State of Hawaii, through its attorneys, hereby 
amends its Motion for Leave to Intervene in Docket No. 75-4118 so as to 
specify Docket No. 75-4132 instead, and, in support thereof sets forth the 
following: 

1. On or about July 17, 1975, the undersigned counsel spoke with an 
attorney representing The Western Union Telegraph Company ("WU") and 
requested a copy of a petition for review of an order of the Federal 
Communications Commission which haJ been filed by Western Union 
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International, Inc. with this Court on July 2, 1975 and served upon WU. 
Furthermore, the undersigned counsel, upon inquiring as to whether WU 
had contacted the Clerk's Office to obtain a docket number for the case, 
was informed that such inquiry had been made, and that the appropriate 
Docket Number was 75-4118 . 

2. Unfortunately, however, WU's counsel had been given the docket 
number for a case having the same caption - Western Union International, Inc. 
v. FCC -- which had, in fact, been filed several days prior to July 2, 1975 
and in which the State of Hawaii had no interest. The details of this 
misunderstanding are set forth in WU's pleading of August 4, 1975, which 
was filed with this C >urt and which is appended hereto as Appendix A. 

3. On July 30, 1975, in reliance on information given to WU's 
counsel and, in turn, 4 ;/eycd to the undersigned counsel, the State of Hawaii 
requested leave to intervene in Docket No. 75-4118, not knowing that Docket 
Number -4312 was, in fact, the appropriate proceeding which it desired to 
participate in. A copy of the State of Hawaii's July 30 motion is set forth 

as Appendix B; in this regard a reading of Appendix B clearly shows that it 
was the intent of the State of Hawaii to participate in Docket No. 75-4132, 
rather than Docket No. 75-4118, and that the State of Hawaii has a substantial 
interest in the issues raised in Docket No. 75-4132. 

4 . Accordingly, the State of Hawaii hereby files the instant correc¬ 
tive amendment to its July 30 Motion for Leave to Intervene and requests 
that such motion and the corrective amendment be associated with 
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Docket No. 75-4132. 

5. In the event that the Court deems to treat this Corrective 
Amendment as an initial motion for leave to intervene in Docket No. 

75-4132, or in the event that the Court has already granted the State of 
Hawaii's earlier request to intervene in Docket No. 75-41 18, the State of 
Hawaii respectfully requests leave to withdraw its motion to intervene 
in Docket No. 75-4118, since it has no interest in that proceeding, and 
further requests that the instant Corrective Amendment be treated as a 
motion for leave to intervene. Furthermore, in this regard, since the 
time for filing motions to intervene in Docket No. 75-41 32 expired on 
August 1, 1975, a short extension of time would be required so that the 
instant Corrective Amendment may be given consideration. It is respectfully 
submitted that good cause would exist under Rule 26(b) of the F. R. A. P. for 
granting a short extension of time for filing such a request for intervention. 



Richard A. Helmick 
Its Counsel 

Cohn and Marks 
1920 L Street, N. W. 
Washington, D. C. 20036 
(202) 293-3860 


August 8, 1975 
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Appendix A to the State of Hawaii's 
Corrective Amendment to Motion 
for Leave to Intervene is WuTelCo's 
August 4, 1975 Motion for Leave to 
Intervene in Docket No. 75-4132, 
reproduced herein at pages A305-10. 
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9151 appendix D 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


WESTERN UNION INTERNATIONAL, INC., 

Petitioner 


vs 


FEDERAL COMMUNICATIONS CCM1USSION and 
the UNITED STATES OF AMERICA, 

Respondents. 


Case No. 75-4118 


NOTION FOR LEAVE TO INTERVENE 

The State of Hawaii, pursuant to § 2348 of the Judicial Code, 

28 U.S.C. g 2348 (1970), Rule 15(d) of the Federal Rules of Appelate 
Procedure and Local Rule 27(e), hereby moves to intervene in the above- 
captioned case and, in support thereof, sets forth the following: 

1. This case stems from a Petition for Review filed by Western 
Onion International, Inc., ("WUI") on July 2, 1975. WUI's Petition is 
directed against the Federal Communications Commission's ("Commission") 
Memorandum Opinion and Order (FCC 75-673), released June 23, 1975, which 
held, in part, that Section 222 of the Communications Act, 47 U.S.C. 

§ 222, does not preclude Western Union Telegraph Company ("WU") from pro¬ 
viding Mailgram service between the United States Mainland and the 
State of Hawaii; the Commission, accordingly, directed the Chief of the 
Common Carrier Bureau to accept for filing an application which was first 
tendered by WU in April 1972 and which sought authorisation to provide 
Mailgram service between the United . tates Mainland and Hawaii. 


- 


- 
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2. Subsequent to the Commission's June 23 directive that the 
Common Carrier Bureau accept ViTJ's application to provide Mailgram ser¬ 
vice to Hawaii, WU filed an amendment to that application in which it 
proposed to integrate Mainland-Hawaii rates into the domestic rate 
pattern for Mailgram service presently being provided by WU within the 
lower 4e states ar.d to and from Alaska through interconnection with 
RCA Alaska Communications, Inc. Thus, not only would the proposed 
Mailgram service provide citizens of Hawaii with an alternative to 
existing telegraph service being provided by WUI ar.d other international 
record carriers between the Mainland and Hawaii, but also the inte¬ 
gration of Hawaii into the domestic rate pattern for Mailgram service 
would result in substantial savings to users of such service and would 
sharply contrast the discriminatory pricing methods used by other carriers 
for communication services between the Mainland and Hawaii; in this regard, 
carr ^ crs presently treat service between the Mainland and Hawaii as 

international” service rather than domestic service and do not integrate 
Mainland-Hawaii rates into domestic rate structures. 

3. The State of Hawaii has a direct and substantial interest in this 
matter, both as a potential custcmer for WU's proposed Mailgram service, 
as well as parens patriae for the citizens of Hawaii. Should this Court 
reverse the Commission's decision that Section 222 of the Communications 
Act does not preclude WU frem serving Uawaii, the State of Hawaii and its 
citizens may be adversely affected and subject to prejudice. 
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4 . WHEREFORE, in view of its direct and substantial interest, the 
State of Hawaii respectfully moves for leave to intervene and participate 
as a party in interest in this proceeding. 

Respectfully submitted. 


THE STATE OF HAWAII 


BY: 




Leonard H. Marks 


.$44 


BY: 




Richard A. Helmick 


COHN AND MARKS 
1920 - Street, N.W. 
Washington, D.C. 20036 


DATE: July 30 , 19 75 


V 


T' 



A318 


CERTIFICATE OF SERVICE 


1, Stella Cogswell, hereby certify that I have this 30th day 
of July, served by First Class Mail, postage prepaid, a copy of the fore¬ 
going Motion for Leave to Intervene on the following parties to this pro¬ 
ceeding: 


Alvin K. Hellerstein, Esq. 

Stroock, Stroock and Lavan 

61 Broadway 

New York,N.Y. 10006 

Forneys for Petitioner WUI, Inc. 

Ashto^ Hardy, Esq. 

General Counsel 

Federal Cocsunications Coinnission 
1919 M Street, N.W. 

Washington, D.C. 20554 


Jack Werner, Esq. 

Laurence Singer, Esq. 
Western Union Telegraph Co. 
1820 L Street, N.W. 
Washington, D.C. 20036 
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CERTIFICATE oi SERVICE 

I hereby certify that I have this day served a copy of the foregoing 

document filed with the United States Court of Appeals for the Second 

Circuit on behalf of the State of Hawaii by first class United States mail, 

postage prepaid, to the following: 

John E. Ingle, Esquire 
Office of the General Counsel 
Federal Communications Commission 
1919 M Street, N. W. 

Washington, D. C. 20554 

Robert Michelson, Esquire 
Western Union International, Inc. 

One WPI Plaza 

New York, New York 10004 

Francis J. DeRosa, Esquire 
RCA Global Communications, Inc. 

Sixty Broad Street 

New York, New York 10004 

Richard C. Hostetler, Esquire 
Western Union International, Inc. 

One Lake Street 

Upper Saddle River, NJ 07458 

Jack Werner, Esquire 
Robert N. Green, Esquire 
Leon M. Kestenbaum, Esquire 
Western Union International, Inc. 

1828 L Street, N. W. 

Suite 1001 * 

Washington, D. C. 20036 



Richard A. Hclmick 


Augusts, 1975 





CERTIFICATE OF SERVICE 


I, Alan Kolod, hereby certify that I have 

this 12th day of December 1975, sent by first class 

United States mail, postage prepaid, a copy of the 

foregoing "Appendix" to the following: 

Joel Yohalem, Esq. 

c/o Western Union Telegraph Co. 

1828 L Street, N.W. 

Washington, D.C. 20036 

Herbert E. Marks, Esq. 

Wilkinson, Cragun & Barker 
1735 New York Avenue, N.W. 

Washington D.C. 20006 

Ashton Hardy, Esq. 

General Counsel 

Federal Communications Commission 
1919 M Street, N.W. 

Washington, D.C. 20554 

Thomas E. Kauper, Esq. 

Assistant Attorney General, 

Department of Justice, 

Anti Trust Division 
Washington, D.C. 20530 



Alan Kolod 









